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ai WO distinct schools have in succession 
held the field, more or less, of legal 
education in English and American law, the 


analytical of Bentham and Austin and the | 


historical school founded by Sir Henry S. 
Maine; though the first-named, conspicuous 
in England in its day, hardly played any 
part at allin America. Discussed here with 
interest some thirty years ago, as expounded 
by its more recent masterspirit Austin — 
Bentham had long been only a name — it 
was discussed on the whole adversely, and 
soon passed by altogether, to give place to 
the historical school, so far as any distinct 
school of legal ideas followed. In England 
too, the school of Bentham and Austin 
failed to take root and has been entirely 


I 





superseded by the historical school. The | 
latter holds its place, wherever it has been | 


received, in undiminished favor. 

I will not attempt to set forth in detail 
the characteristics of these two famous 
schools; someone else perhaps will do that. 
It will be enough for my purpose to remind 
the informed, and to intimate to the unin- 
formed, that the analytical school threw 


as were permanent in nature —and these 
could hardly be called historical — and 
planted itself on its own conception of the 
nature of rights and law. On that footing 
Bentham could serve up codes and con- 
stitutions according to taste. These were 
the palmy days of a priort law —for Ben- 
tham. 

The name “historical school” suggests what 
that school stands for. The law is to be 
found altogether in books; search the pre- 
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cedents, apply legal reasoning, and the re- 
sult will be the law of a case not specifically 
covered by authority —so far indeed the 
historical school agrees with most current 
teaching of whatever school or of no school. 
But beyond this the historical school di- 
rects the student’s attention to the study 
of legal history, as found in historical collec- 
tions of precedent or other authority, as the 
true and main source of our present law. 
The whole of the past, as far back as the 
Norman era, is to be placed before the 
student, not because all of this, or the greater 
part of it, may be necessary to explain the 
judicial law of our day, but because there 
is one continuous stream of law from the 
earliest times to our own. The student is 
directed to the study of law as declared in 
former times because it is an earlier part 
of the stream —in that sense the source of 
law. An interested witness, and to a con- 
siderable extent a follower myself of this 
school, I must leave the special discussion 
of it to others, while I try to point out my 
preference for another. Suffice it for my 


| part to say that it seems to me that the his- 
aside the teachings of history, except such | 


torical school, in professing to teach exist- 
ing law through history primarily, confuses 
history with (what certainly should be 
taught) the sources of law in the proper 
sense of the word. Having regard merely 
to the existing law, legal history as such 
is for the historian, though history which 
throws light on the law as actually admin- 
istered by our courts is a necessary part of 
a sound education for the bar. I shall come 
to that subject again. 

I am persuaded that there is something 
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better than either the analytic or the his- | 
torical school, better than both combined 
— something which will adopt whatever is 
useful in each having regard to the actual 
conditions of life in‘our day, and will fur- 
nish besides much of first importance | 
which they pass by; in a word, which pre- 
sents a sounder system of legal education; 
a suitable name perhaps for which appears 
in the title to this paper. The subject ac- 
cordingly concerns the theory of legal edu- 
cation, not the mode of acquiring it. 

Let me now endeavor to explain what I 
mean by a scientific school of legal thought. 


Municipal law is founded upon the con- 
ception of right; which, as the courts pro- 
fess and appear to treat it, signifies freedom 
to carry out one’s reasonabie purposes in 
any reasonable way; in short, to do what- 
ever is reasonable. In so far as the law 
fails to realize this idea, it fails of what I 
mean by a scientific result; to work the 
idea into fact on all sides would be to make 
the law wholly scientific —the law would 
then be in fact what it professes to be. It 
cannot be too much to say that the law 
should be constantly working to that end 
What this means may not appear by the 
mere statement; as it is of the essence of a 
scientific school of legal thought, it should 
be worth finding out. 

One thing of importance stands out in | 
clear lines —the law follows right, if law | 
is founded upon a conception of right; it | 
must at least make that its constant aim. | 
It is a mistake, as was noticed in a former | 
paper,’ a mistake growing out of taking | 
figurative language for fact, to suppose 
that law is a distinct entity and cause of 
things. In a secondary way law may in 
certain cases be said to create rights; as 
where a grant of authority by the legislature | 
to do what before could not lawfully be done 
has been accepted and acted upon; but this 
creative power of law itself springs from 


1 Definition of Law, Columbia Law Review, 


1uary, 1905. 


| more fortunate neighbor. 


right, the right of the State to legislate for 
the welfare of the people. This appears 
plainly from the consideration that if the 
legislative act was itself unauthorized, that 
is if the State has conferred no right upon 
the legislature, the legislative action con- 
fers no right. 

As, then, law follows or at all times en- 
deavors to follow, the judicial conception 
of right, and right according to that 
conception signifies freedom to carry out 
one’s reasonable purposes, it results, in 
sound theory, that law follows or endeavors 
to follow the reasonable exercise of pur- 
pose —law follows and conforms to men’s 
business, men’s pursuits. That should be 
the conclusion; but fact halts on theory, 
sometimes only in appearance indeed, far 
too often in reality. At first appearance 
it would seem that the discrepancy was 
very great, great enough almost to cause 
one to question whether any such theory 
has a place in the operation of law. Indeed 
the law seems to be flooded with a priort 
rules, rules fashioned, if not before, at least 
with small regard to, the pursuits of men. 
How full of such rules the law of property 
appears to be; how many there seem to be in 
contract, in criminal law, in tort! Even 
equity contributes to the common stock; 
and the statute book and, still more, writ- 


| ten constitutions furnish another supply. 


The first glance would put aside any theory 
that law follows, or follows with anything 
approaching consistency, men’s pursuits; 
jt would even seem to take from the doc- 


| trine that law follows right itself all but a 


barely theoretic notion. But first impres- 
sions are apt to be untrustworthy. 
I want to speak now, not merely to law- 


| yers and students of the law, but to the less 


informed. I want to take the business man 
and the simple tradesman into my counsel 
and confidence; nay, I would fain speak to 
the wayfaring man, in language which I 
hope will go home to him as well as to his 
I would con- 
vert the rebellious laboring man to a better 
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way of thinking of his country, by show- 
ing him that its laws are after all much 
better than he is inclined to believe, that 
sound agencies are at work for better things, 
that the tendency is clearly and faithfully 
towards improvement. I would give him 
a hopeful for a despairing view and turn his 
animosity to respect and confidence. 
is, indeed, the opportunity of the patriotic 
lawyer; it is in his power to give effective 
help towards saving the country from perils 
more serious than any growing out of dif- 
ferences of political views, however great, 
however fundamental, however antagonistic, 
—the social perils which now darken our 
skies. It is, I believe, within the power 
of the legal profession to improve upon the 
famous but inconsiderate Norman boast, 
‘‘Nolumus leges mutari,” by a saner, safer 
word of our own people, ‘‘We are content.” 

I am then speaking to my fellow-men 
generally, as well as to those who will find 
my words familiar enough — familiar enough 
no doubt to be dispensed with — I am speak- 
ing to the uninitiated, and I shall use lan- 





| 
| 
| 
| 
| 
| 


Here | 


guage which may not be so familiar to them, | 
and hence may be worth using; but it must | 


be language which they will in substance 
understand. 
I begin then by saying that the objection 


our laws do not conform to the pursuits of 
men — that they are largely a prior: law, and 
so are not founded upon experience — while 
containing some truth, enough indeed to 
give it plausibility, has not the foundation, 
and especially has not the hopeless aspect, 
which they give to it. It is, I am sure, 
something to say and worth making clear, 
that most of the rules of law which now 


from affairs of every-day life, will enforce 
the point. 

The first shall relate to property in land, 
the particular subject of annoyance to my 
layman neighbor. ‘Are not these laws of 
real estate archaic?”’ asksmy friend. Yes, 
some of them are —some of the most char- 
acteristic, some of those in most common 
operation. But if these are archaic, as they 
are, they are so because they are feudal or 
relate to feudalism; which is only to say 
that once they had in them the life of the 
time —they started out and lived for cen- 
turies on sound theory. And when at length 
that life began to die out, and the rules to 
become in effect a priori, remedies more or 
less efficient, perhaps I ought to say more 
or less blundering, but still well intended, 
were applied until finally little was left of 
the feudal idea but a shell —a lot of names 
and bare survivals, which will yet be dropt 
if lawyers are faithful to their calling and 
legislators are properly informed. ‘‘ But 
there is more than that in it,’’ replies my 
friend. ‘‘Why,” he asks, “should there still 
be differences between real and personal 
property, why for instance between the 
drawing of deeds and of wills in disposing 
of the two kinds of property?’ As for the 


| broader question, it should help the inquirer 
laymen mostly raise, which in effect is that | 


to a proper frame of mind to be assured that 
legislation is gradually removing the dif- 
ferences —that the tendency is right, and 
that therefore he may look with confidence 


| toa future not far off when all but the essen- 
| tial difference between land and goods will 


appear to be a priori were in their origin | 


adopted from experience, for that is to 
show that the aim of those who are respon- 
sible for these rules has been right. These 
rules at first certainly followed the pursuits 


of men, and hence, so far at all events, are | 


consistent with sound theory. A few, well- 
scattered, but simple illustrations, drawn 


have disappeared. Obviously the business 
must proceed with caution; to attempt at a 
stroke to settle the matter might be pro- 
ductive of more mischief than good. And 
then in regard to the particular question of 
the difference between wills and deeds: in 
so far as that question has not been answered 
already it should be said that wills escaped 
in great measure the laws of feudalism, by 
having been shut out of the feudal economy. 
Wills of land came into existence when the 
light of feudalism had gone out; and so the 
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courts were permitted to administer the pur- 
poses of the testator with a comparatively 
free hand. The testator accordingly could 
devise his lands absolutely without the use 


| 


of the troublesome language required in a | 


conveyance by deed. The deed is in origin 
a feudal instrument, and is still clogged with 
some of the requirements of the time of the 
first King Edward; but these requirements 
have long since become in great part only 
a familiar formula of words, with which 
everyone is acquainted and indeed satisfied. 
It is, in fact, doubtful whether our deeds of 
conveyance of the present day could be 
improved. The historic words, ‘‘to the use” 
of the grantee, so potent originally and still 
if such legal significance, have a suggestion 
of meaning, which if not the true one, is 
sufficient to satisfy the layman The lay- 
man would not strike them out. 

To pass on to another case, our neighbor 


balks much at certain phases of the law re- | 


lating to the sale of chattels. The seller is 
made to warrant his wares, when in point 
if fact, as he declares, he has done nothing 
of the sort; here, he insists, is a plain depar- 
ture from sound theory —the law which 
makes him warrant when he did not, either 
in intention or in the natural meaning of 
his words, that certainly is a priori law. 
And so it seems at first perhaps even to the 
lawyer. But the second thought is better, 
and our friend will be helped when informed 
that, artificial as the rule of warranty in 
sales of personalty is, it is after all no more 
than an adjustment of the balance made 
necessary by one of the layman’s own rules, 
the rule that the buyer must take care how 
he buys —caveat emptor. The last named 
rule is only a legal expression of the rather 
low morality of sales by salesmen, who have 
in England and America generally insisted 
that if they have committed no fraud in 
word or act the sale is good, though the 
seller knew, and knew that the buyer did 
not know, of facts affecting the value of the 
goods. The law has followed their lead, in 
most States, and made good the bargain 





notwithstanding the non-disclosure: that 
is to say, the law in such cases gives no re- 
dress to the deceived buyer. But that is 
hard: and to make things even, the law says 
that the buyer may regard any statement 
of fact made in the negotiation by the seller, 
touching the nature or quality of the goods, 
as a warranty unless he plainly refuses to 
warrant. The seller had too great an advan- 
tage under his rule of caveat emptor; the 
balance must be redressed. The situation 
might have been saved by having the rule of 
the sale run caveat venditor, as in the Roman 
law, ancient and modern; then there would 
have been no need of the judge-made war- 
But in that case the seller might 
equally say that the law does not follow 
experience; it is judge-made, a priori law. 
Here then again, the case only needs proper 
explanation to reconcile it practically to the 
theory under consideration. 

The rule of joint contract next objected 
to, as being artificial, contrived in the back 
of the head, is perhaps more troublesome 
That does certainly appear to 
be a priort dogma; lawyers themselves gen- 
erally so regard it. But surely, objection- 
able as it is, it is not so bad as men would 
make it, so bad I mean in relation to sound 
theory. If joint contract law appears to 
be a priort dogma, it was at the outset, it 
seems, only a deduction by the ordinary 


ranty. 


to explain. 


process of reasoning from the prevailing 
feudal rule of joint tenure. If joint tenure 
was not to be severed (before statute) with- 
out consent of all the joint tenants, why 
should joint contract, especially when the 
parties were joint tenants, be treated dif- 
ferently? But in that case logic no doubt 
was tending to part company with theory, 
though probably not of purpose or even 
consciously; it was only a case of applying 
reasoning to the subject, wrongly, it seems 
to me, for it overlooked the effect of feudal 
custom, but certainly applying a familiar 
process to the solution of a question. 
Merchants, we are next reminded, have a 
grievance with the doctrine of considera- 
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tion in contract, where at any rate the con- 
tract is in writing; a man’s signature, they 
say, should be binding; and eminent law- 
yers, like Lord Mansfield, have agreed with 
them. The answer, familiar enough to 
lawyers, is based on the economic idea that 
something should not be required for noth- 
ing —that dealings import exchange of 
things real and equivalent. A man may 
presently give away what he will, if creditors 
are not to suffer from the gift; but a man 
should not bind himself to give in the future, 
with the uncertainties of it. He knows 
the present and may give accordingly; to 
bind himself to a gift in the future might 
ruin him. This reasoning is of course un- 
satisfactory to the merchants, on grounds 
peculiar to the need of rapid transfer of 
pecuniary interests. 





But one of the chief | 


grounds of objection has, one is glad to say, | 
been removed in the final overthrow of | 


Chancellor Kent’s doctrine of value; a 
creditor may now safely receive a negoti- 
able instrument from his debtor, as security 
for a pre-existing debt. It is not necessary 
to try to discover a consideration to sup- 


port the transfer; the merchants have pre- | 


vailed. After this there can be little ground 
of complaint against the rule requiring con- 
sideration. 

The criminal law is a good field for the 
layman’s criticism and yields at once its 
example. He sees that branch of the law 
breaking down under his own eyes, in what 
many laymen believe to be its failure to 
reach out an arm it ought to extend; an 
arm however, which long ago became with- 
ered in the socket.’ It cannot strike as 
some would have it. Its blow was para- 


1 What in effect was the injunction was in 
use in England long before the chancellor appro- 
priated it. See Bigelow, History of Procedure, 192- 
196; also the references in the Index of Placita 
Anglo-Normannica, sub voce Injunction ; Pollock 
and Maitland’s History of English Law, ii, 593, 
594. The writs in Placita Anglo-Normannica, 
105, 159, prohibiting disturbance of men exercis- 
ing their rights, have a familiar sound, as if of 
recent events. 








lyzed for the most important of purposes, 
by self-imposed limitations of procedure; and 
now equity, which always had been required 
to keep its hands off the preserve, finds 
itself compelled not merely to lend, but to 
take, a hand in the business of keeping the 
public peace. And yet the criminal law 
has always professed to follow rights. And 
the profession was until well within the last 


century fairly carried out. There was no 


| need of the injunction; the jury answered 


the purpose fairly well, even if in a some- 
what tardy and indirect way. And thus 
the very idea of prevention was so far lost 
sight of in regard to crime that it came to 
be understood that criminal law could not 
work except in the one way of the jury. 
And parliaments and constitutions, as well 
as judges, learned the negative lesson in the 
same way. Now, in our day, under social 
conditions unknown until within our own 
memory, with social upheavals throughout 
the land, breaking up communications, inter- 
rupting peaceful vocations, sometimes of the 
most solemn kind, and threatening not 
merely the peace but the very life of States, 
now at last, in the opinion of those most 
closely connected with peace and order, the 
judges, it is found that something must be 
done to replace the withered, dead hand 
of the criminal law. The past, with its 
stagnation, with its stifling and crushing 
out of courage and manhood, is not suffi- 
cient for the day when men, under an im- 
proved but still depressing social order, begin 
to assert themselves; and the best men stand 
aghast at the situation. The criminal law 
of Edward the First or of Charles the Second 


| or of George the Third will not do for the 


20th century; that must be admitted. 

Still the criminal law has always sought, 
after its way, to protect men in their reason- 
able pursuits, and, so far as any general 
policy is concerned, without attempting to 
force them into this or that way of carry- 
ing them on, and so has professed to con- 
form,and hitherto practically has conformed, 
to the theory in question. To-day, in times 
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of social revolution, it is crying out for 
means of conforming to it. 

That may be true, the critic perhaps will 
say; but as he thinks of the matter the 
whole of the criminal law appears to him 
He wants 
to know why breach of trust in certain cases 


to be arbitrary and artificial. 


is a criminal offence while breach of con- 
tract is not; is there any consistent distinc- 
tion running through the criminal law, which 
saves it from the charge of being haphazard? 
My friend does not object to a distinction 
between compensation and punishment; he 
knows that such a distinction has been well 
marked from the time when, according to 
a recent version of scripture, Adam and 
Eve “‘lost their property.’”’ The objection 
is only that the distinction is not carried 
out upon sound theory. 

The answer must be given in broad lines. 
Our triend must be informed that the crim- 
inal law has two tap-roots, the first public 
defence, the second possession. In regard 
to the first, it will only be necessary to re- 
mind him that in early feudal times the 
chief danger to the king’s government was 
the turbulence of the barons; their jealousies 
and enmities, accompanied as they inevi- 
tably were, with depredations and slaughter, 
Such 
things must be put down, or the king him- 


often leading to outbreak and war. 
self would be unseated; they must be put 
down and the offenders punished —to take 
their lands and goods would be part of the 
punishment indeed, but only part. It was 
of the same idea, extending with time, that 
all disorder, of whatever kind, was dan- 
gerous to the State and must be similarly 
dealt 


friend is well informed on this point —little 


with. In the earlier times —my 
if any discrimination was made between 
small and great breaches of good order, 
except in regard to the weight of punish- 
ment; but breaches of contract, among a 
people not commerce, were 
matters of small importance, not touching 
the king’s welfare; and so redress in such 


cases was left to the injured parties in the 


engaged in 


way of pecuniary compensation. And in 
process of time the smaller offences against 
order detached themselves from the greater 
ones, as not tending to affect the State, and 
thev, like breaches of contract, became the 
subject of compensation only, forming our 
law of torts. There is surely nothing arbi- 
trary in this, so far as the idea of the whole 
is concerned; though in regard to details 
there might sometimes be ground for dif- 
ference of opinion. It is not necessary to 
consider changes of theory in regard to the 
purpose of punishment. 

The other tap-root, possession, involves 
some technical law; but the essential idea 
of it may readily be understood by laymen. 
Possession in primitive, and indeed in civi- 
lized times, is a conception closely akin to 
ownership. We still speak, in ordinary lan- 
guage, of a man’s possessions in the sense 
of his property, that idea was very greatly 

My friend will 
—a man could not 


intensified in early times. 
now anticipate the point 
steal what, though only tor the time being, 
was his own.' Hence the distinction of 
to-day between larceny and ‘‘conversion”’; 
the man in lawful possession of another’s 
goods, who wrongfully converts them to his 
own use, must make compensation but can- 
not be punished as for crime, as he might 
have been had he not had lawful possession. 
Hence too the distinction in former times 
between larceny and embezzlement, a dis- 
tinction now fortunately removed by statute 
— fortunately, because it is very important 
that embezzlers should be dealt with with 
the strong hand. 

The criminal law is no doubt imperfect, 
but it began and still is proceeding, as far 
as it goes, on right lines, with a tendency 
more and more to plant itself on sound 
theory. 

' The modern way of putting it is, that larceny 
begins in trespass, that is, in wrongful taking pos- 
A man could and 
can steal his own goods, if only they are in the 
lawful possession of another — such is the potency 
See Commonwealth 


session; which is the same idea 


of the old idea of possession 
Rourke, 10 Cush. 397, 399. 
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There is another difficulty laymen often 
feel, of a more general nature, which they 
would perhaps call an excessive fondness 
of the judges for reasoning, without due 
regard to what, if taken into account, might 
modify or even nullify the result. There is, 
I think, good ground for this complaint. 
The effect may bea true case of a priori law; 


tract, a subject with which negotiable in- 
struments and insurance particularly are 
much at variance; so much so, it should 
seem, that judges should at once be put 


| upon their guard. Much a priori law has 
| been engrafted upon the subjects named 


that will be so when some just custom or | 


practice, which might decide or materially 


affect the decision of the case, has not been 


considered. 


It is one of the boasts of our | 


judicial law that it is a law of reason; of | 
the significance and value of that fact Sir | 


Frederick Pollock has written eloquently in 


the last of his lectures on The Expansion of | 


the Common Law. Sir Frederick has there 
told us that this law of reason is the sub- 
stantial and intended equivalent of the 
famous and salutary law of nature in Roman 
jurisprudence. 
ground to complain, among the Romans, 
that this law was sometimes expounded 


There may have been no | 


because of this tendency of the judges to 
reason from the common law. The dan- 
gerous feudal and anti-mercantile doctrine 
of joint contract, already referred to, has 
been fastened upon commercial instruments 
and partnership, as if of course, with all 
the evil train of common law consequences. 
In the law of insurance judges will, to refer 
to a single case, reason of warranty from 
warranty in the common law subject of sales, 
to the confusion of the whole doctrine as 
custom has it. 

We must not boast too much of our law 
of reason. The lesson of danger should be 
plainly taught. The layman’s complaint 


| has a good foundation; the only answer to 


without sufficient regard to actual life; I | 
| intention to the theory of rights as laymen 


do not know, but one may believe that the 
Roman jurists generaliy were very prac- 
tical men and would not be misled into reason- 
ing not founded on the pursuits of men. 

Be that as it may, it certainly cannot be 
said that our law of reason is always ex- 
pounded with sufficient regard to relevant 
facts. ‘Reasoning of the judges may not 
be ‘‘in the air’’; it seldom is —it is generally 
legitimate reasoning on the facts upon which 
it professes to proceed. It is correct in 
purpose; but the objection is that the judges 
should have directed inquiry in many cases 
into the habits, custom, or practice of 
men in the particular situation, and that 
the inquiry properly pursued would have 
brought to light facts which would have 
more or less vitiated the reasoning. This 
is particularly apt to be true of branches 
of law which have sprung from the custom 
of merchants, such as the law of negotiable 
instruments, the law of insurance, and the 
law of partnership. Judges reason, in these 
cases from common law doctrines of con- 


it is, that the judges, notwithstanding their 
excessive faith in reasoning, are faithful in 


themselves would define the term. 

My friend brings forward still another 
subject of grievance which he, being a lay- 
man, can only define, for want of requisite 
technical learning, by saying that the pro- 
ceedings of the courts are to him unintel- 
ligible, and often, he is certain, work to the 
defeat of justice. Practice and technicality, 
he says, constantly prevail over right. Put- 
ting the subject of complaint into one gen- 
eral term, his grievance is procedure. How 
much ground there is for the idea that pro- 
cedure is out of touch with the fundamental 
idea of right so frequently stated in this 
paper, at least how much procedure has been 
out of touch with it, every well-informed 
lawyer knows full well. Time was when 
lawyers and judges would not admit the 
fact, or would admit it only with the answer 
that the evil, such as it was, was necessary; 
it was far better to ignore or endure it than 
that the sacrosanct laws of procedure should 


suffer violence. Was it not enough to sat- 
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isfy an ill-starred victim that his bad luck 
had thrown light upon ‘‘color’’ or “absque 
hoc?”” The judge and the lawyer on the 
other side, they at least were satisfied; while 
the winning client wondered and praised 
God —or the law, in doubt perhaps of the 
real agent of his happiness, though certain 
“twas a famous victory.”’ But though men 
in middle life remember it, this is of the 
past, and only some ancient specimen of 
the order of special pleaders, outliving his 
day, now ‘casts a longing, lingering look 
behind,” to the good old times. 

The layman is right; procedure has been 
a prison-house for the law. Many a crippled 
rule of substantive law traces its appearance 
back sooner or later to some phase of pro- 
cedure —to set forms of action, jurisdic- 
tion, ‘“‘niceties’’ of 
speak in detail, for my associates under- 
stand, and my neighbor layman would find 
his thoughts —or mine 
technical language necessary to the discus- 
sion; enough to allude to the fact that the 
common law, standing in the early and 
middle period of English history for all the 


pleading. I need not 


confused in the 





| 
| 
| 


of reasoning, have not yet entirely let up 
their grip. A single illustration may be use- 
ful even to my associates. There stands in 
our own books of pleading and evidence, in 
books not yet gone out of use, a rule to the 
effect that words of description in an allega- 
tion identify the fact to be proved; and now, 


| ergo, according to medieval thinking, the 


ordinary internal affairs of men, was for | 


centuries imprisoned within the narrow walls 
of some half-dozen forms of action, and that 
the attempt of the counsellors of Edward 
the First ' to set the prisoner free was fore- 
doomed to failure. The lawyers disarmed 
the forlorn hope and turned it to their own 
account. 
torment with curious and cunningly-devised 
mischief. 


There were now two victims to 


I have already spoken of the elaboration 
of an artificial system of pleading, without 
the business raising so much as a suspicion 
that the artificial might not be suited to 
things real; of this enough, after a word 
more. The artificial 
handed down for centuries could not but 
affect the legal profession even after the 


modes of 


thinking | 


change which swept away the substance of | 


false ideas. Medieval ideas, medieval modes 


1 St. Westminster 2, chap. 24. 


| 


proof must be exact and literal; beginning 
with an artificial premise you must push 
your conclusion to the utmost extent of 
artificiality —it is all a matter of reason- 
ing and though the reasoning is in the air, 
it is reasoning and must prevail. Now what 
has come to pass? Suit within thirty years, 
in Massachusetts, for slander; the plaintiff 
alleges that the words were spoken to the 
members of a certain corporation, which 
identifies the mode of publication; ergo the 
plaintiff must prove that the words were 
spoken before the corporation; the plaintiff 
proves that they were spoken to a person 
who as a matter of fact was a member of 
the corporation; that will not do, and the 
defendant leaves court rejoicing.’ 

I make but one more remark on the whole 
subject. 
expiring word. 


The case just put is probably an 
Only a remnant of the false 
remains, a considerable remnant it may be 
in some States, but still a remnant, with the 
tendency of that to disappear. Would our 
lay friend see sound doctrine fully asserting 
itself, he may see it working as if with a 
stroke at the whole fabric, in our statutes 
touching procedure; if he would see it work- 
ing a revolution of the whole machinery 
in a day, let him see what was done in 
England in 1873, and my own associates 
might well look into the English ‘““Statements 
of claim” as the substitute for the whole 
ancient system of forms of action. The 
situation is full of hope; the tendency is 
plain. 


There are other subjects for criticism 
which are not so much in the eye of the lay- 


1 Perry v. Porter, 124 Mass. 338. 
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man as the foregoing; some of them may 
well be brought forward in aid of any case 
that may be made against the law in the 
particular under consideration. 
talk more to, or in the presence of, our lay 
critic than with him. 

The law of torts bristles with examples in 
which the connection between the pursuits 
of men and the law seems to be lost. Tres- 
pass to property is the ever-recurring in- 
stance, and will suffice. 
founded upon what plainly looks like a 
priort doctrine, to wit the requirement of 
To save the subject to the 
common law courts, it was found necessary 


possession. 


I shall now | 


The subject is | 








as early as the 16th century for the judges | 


to resort to fiction. 
right to take possession of a chattel was 
deemed to be in possession of it; and while, 
for reasons relating to the effect of disseisin, 
they could not apply the fiction in full to 
reality, they could say that after a man 
who had been ousted of his lands had re- 
gained. possession, he was deemed to have 
been in possession all the time and only to 
have suffered from the other mai’s daily 
intrusion and carrying oft the emblements. 


° -_ | 
And so here in effect the law was correct- 


ing itself to sound theory, though the im- 
mediate motive was to stay the hand of the 
chancellor. The real idea still was that 
law should follow the pursuits of men. 

But the rule in trespass —the rule of 
possession — was not originally an a priori 
rule at all. 
perfect keeping with the spirit of the times, 
it was indeed only a reflection of them, that 
a man who had been disseised, and of course 
only a full freeman could be disseised, must 
regain possession before anything else. 
Otherwise he would lose, in the eyes of the 
feudal state, the position of a freeman; to be 


In the case of lands it was in | 


A man who had the | 


in law. As for chattels, that was a matter 
which naturally followed the rule in regard 
to land; the first impulse of a man of spirit, 
that is of a freeman, was to make war on 
the one who had made the invasion and 
recover the booty with interest. That too 
was feudalism in law, because it was feudal- 
ism in practice. Besides, there were reme- 
dies of a criminal nature suited to such 
cases. It was only, then, in process of time, 
upon the decline of feudalism and the appear- 
ance of another social order, that the rule of 
possession became an a priori rule, losing 
connection with life. Then came the new 
alignment of law. 

Let us turn to equity. Equity has always 
delighted to ‘‘follow the law’’ — except when 


| law has gone wrong, in which case it has 


| been content to follow right. 


| ging times and conditions. 


Equity is 
indeed the most faithful example the law 
affords of the theory we are considering, 
because, unlike the common law, equity 
could always adapt itself, and generally has 
adapted itself, to new situations as they 
have arisen without resorting to the devices 
which the common law has so often found 
necessary to rescue itself from danger. 
Equity has always been, what a sound sys- 
tem of law as a whole should be, flexible in 
its own nature and so adjustable to chan- 
It supplies the 
idea and almost furnishes the model of a 
sound theory —almost, but not quite, for 


| in equity, too, fact halts somewhat on theory. 


a man he must be in control of a freehold. | 
If the person ousted was only a tenant for | 


years, he had no possession in law at all, 
until statute came to his relief, even though 
in actual enjoyment of the land. That was 
feudalism in practice; that was feudalism 


The chancellor once had criminal juris- 
diction of an important kind; indeed at first 
one of the chief grounds of the chancellor’s 
jurisdiction as a judge was his power to put 
a stop to crime, when in high places, beyond 
what was supposed to be within the effective 
reach of the common law judges. He after- 
wards permitted that feature of his office 
to die out, as the ordinary judges found 
themselves more and more equal to the busi- 
ness of dealing effectively with wrongdoing 
by the rich and powerful. But the judges 
did not find it necessary to make use of the 
chancellor’s weapon, the injunction; indeed, 
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in this later stage of the law they could not | 


have done so without authority from Parlia- 
ment, which probably would have been re- 
fused if it had been asked for —the chan- 
cellor now would have been ready to take 
care of any such suggestion. And the pow- 
erful, and in many cases the only effective 
weapon for defeating crime fell between the 
two and expired. 

There is no a priori law in this impair- 
ment of the injunction; but it must be ad- 
mitted that the failure of the chancellor to 
keep the injunction alive for possible needs 
is a serious departure from the idea that the 
law should follow and protect the reasonable 
pursuits of the people. The result is, that 
a great and serious cry is now going up 
against what might never have been dis- 
puted; and the cry is so widespread and 
influential that legislation is halting if not 
powerless, and only the judges know what 
to do. 

Constitutions and statutes are apt to con- 
tain real expressions of a priori doctrine, 
constitutions particularly in the framing of 
government. The Constitution of the United 
States is of course the striking example, or 
rather contains a supply of examples; one 
has but to read the debates of the Conven- 
tion which framed it to see how much of 
that famous instrument was fashioned on 
a priori lines —a thing of course to some 
extent unavoidable in such a case. And 
how liable the courts are to add to the dif- 
ficulty — sometimes they are driven to it — 
in construing constitutional or 
The 
commerce clause of the 


statutory 
‘commerce’ in the 
Federal Constitu- 


provisions. word 
tion is a striking and to the guild of insur- 
ance underwriters a painful example. Con- 
gress has power under the Constitution to 
regulate States. 
‘‘Commerce”’ was no doubt an unfortunate 
word to use; but what the framers of the 
Constitution were aiming at is made plain 
enough in their debates and in the notorious 
facts of the time, if not in the final lan- 
guage of the Constitution itself; they were 


commerce between the 





endeavoring to break down the barriers to 
freedom of intercourse between the States 
—business intercourse especially, of all 
kinds. They however, without due caution, 
used the word commerce instead of business 
or some such term, and the Supreme Court 
of the United States, looking at the letter 
alone, could accordingly say, and did say, 
that insurance was not commerce, and hence 
that the States were not prohibited from 
discriminating against each other in regard 
to that important subject... And so the 
business of insurance was put in fetters not 
intended. 

The recent codification of the law of nego- 
tiable instruments affords another illustra- 
tion. Objection has been found to details 
of the statute, and for the most part, it 
seems to me, justly. But a more serious 
objection, I cannot but think, is that the 
compilers seem to have drafted the law step 
by step, without sufficient grasp of the gen- 
eral theory which underlies the whole of 
the law merchant —a defect, it must be 
admitted, in which they have, now and then, 
the good company of the courts. The codi- 
fiers of the statute in question appear never 
to have sufficiently considered the fact that 
the basis of the law was the custom of mer- 
chants and bankers, and that that should, 
as far as possible, that is always if possible, 
be considered to have been the guide of 
the courts in expounding the subject, a guide 
sometimes lost indeed, sometimes not looked 
for, but after all the 
should have been clear that the departure 


general guide. It 
of the judges, whenever they do appear to 
have lost sight of the guide, was due, not 
to any real purpose to refuse a place to 
custom, but to the natural tendency to apply 
reasoning, that is common law reasoning, 
everywhere. 

Indeed, the codifiers of the statute seem 
not to have taken to heart the plain inti- 
mation of theory given in one of the early 
sections of the act itself, —the section in 


1 Paul v. Virginia, 8 Wall. 168. 
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which it is in terms provided that where 
the statute fails the law merchant shall gov- 
ern. Losing sight of this fact, or not giving 
sufficient importance to it, the codifiers could 
incorporate such a piece of a priori law into 
this important statute as a whole article 
on acceptance of bills for honor. It will 
perhaps be said that though our merchants 
and bankers have never adopted the English 
custom of acceptance of that sort, they 
may do so, and it is desirable that they 
should. That is the most that could pos- 
sibly be said; and that on its face is un- 
sound —it is the ground always taken for 
a priort law. It is not for one set of men 
to say what another set should do. If on 
the other hand it be said that no one is 
obliged to adopt the practice, then the 
answer is that the statute is an idle word. 
The law relating to negotiable instruments, 
of all laws, should follow business, and not 
seek to direct it. 


The objection here raised is not to codi- | 


fication itself; founded on sound theory, to 
wit, that it must keep close to life, and not 
expect to last forever except in so far as it 
may in the nature of things be permanent, 
codification of some subjects may be useful 
enough to justify it. 

The result of this prolonged examination 
of grounds for complaint is that we have 
much seeming and not a little real departure 
from sound theory; but even the latter 
seldom if ever of purpose. Generally it has 
arisen, as in the case of the loss of the injunc- 
tion in matters of crime, because for a long 
period an arm of the law has found no occa- 
It can safely be affirmed that 
considerable 


sion for use. 
the law has never for any 
period, if at all, professed to deny that it 
should be obedient to the idea that men 
should be free to do whatever is reason- 
able. As a matter of fact, however, every 
ancient —or modern —rule of law which 
has been kept alive after the conditions under 
which it was laid down have essentially 
disappeared, has become from the time of 
the change an a priori rule, and so out of 


| 


_touch with sound theory. The rule may 


still be workable; we have many such a case, 
but we should at best tolerate rules of the 
kind only till the proper time comes to 
bury them decently, or turn them over to 
the historian. Of this, however, later on. 
How to get rid of such rules, if at all 
may not be easily seen. In the case of 
some of them there is but a survival of what 
is now nothing more than legal cant, and 
the judges have but to give up the cant. 
Why should any judge longer say that pos- 
session is necessary to a suit for trespass or 


| conversion, and then take the truth out of 


his own mouth by saying that wherever it 
is necessary, a possession in law, which is 
no possession at all, will be considered to 
exist? The way is now quite clear for any 
judge with but a small amount of courage 
to say that if the plaintiff shows a right 
and an infringement thereof he shall recover. 
This would despatch business, by cutting 
off debate and delay over irrelevant ques- 
tions, and what is much niore, it would tend 
to cause the people to return to that respect 
for the law which they have long and not 
unnaturally been losing. They would then 
understand the law. Is it not time to show 
the people, upon suitable occasions, that 
their own laws are not secrets beyond the 
power of all but experts to understand? 
Of course there will be much which only 
experts can fully comprehend, just as — for 
the very same reason that —there is much 
in the daily pursuits of men which only 
men trained to the particular business can 
comprehend; but that the people should not 
be able to understand a rule of law because 
of some ancient and now useless formula, — 
jargon to the uninitiated, — should be as 
much a reproach to those who keep up the 
farce as it is a danger to the State. 

I have thus far been talking with or to 
laymen, the people ; not, and I wish to say 
this in the plainest words, —not by the 
way, assuredly not because it would sound 
commonplace to lawyers; I have been talk- 
ing with and to laymen because of what 
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my first words towards them gave a hint. 


We want the people with us in this busi- | 


ness of promoting sound doctrine; nay, we 
must lean on the people if we would succeed, 


I will not say in the lower duty of teach- | 


ing law to students —my remarks would 
be senseless if they did not mean some- 
thing quite different from that. We must 
lean on the people if we would hope to 
succeed in the higher duty of bringing the 
law into such perfect touch with them and 
their pursuits that all will be ready to say 
‘‘We are content.’ I would hope to succeed 
still better than that, by enlisting the people 
at the outset in the attempt to bring the 
law, in fact as well as in theory, into prac- 
tical conformity with the right of every 
man to carry out his reasonable purposes 
in life. May we not have ground to expect 
encouragement from the people if we make 
it clear that we are teaching young men 
a practical system of law, the law as it ig 
manifested in the actual course of admin- 
istering justice in our day —the law as 
it is, unflinchingly, with all its defects — 
and then in addition that we are endeavor- 
ing to impress on all who will listen, in the 
Law School and beyond, the importance, 
as a matter of patriotism, of working to 
better ends than those which the law has 
yet reached — may we not, with such aims 
expect encouragement as well as goodwill 
from the people? 

I hope now that I have made it clear 
why I have been taking laymen into coun- 
sel and confidence in looking into some of 
their everyday relations to the law and 
examining their grounds of complaint in 
regard to it. If now, from this point on 
I have to address myself more to the expert 
and the student, it will not be because I 
fear to make disclosure; it will be because 
I must necessarily appeal mainly to those 
more directly concerned with the adminis- 
tration or study of the law. Still I shall 
hope that the substance of what I may 
have to say will not be lost upon any one 
who cares to hear me. 


II 


No argument or setting out of illustra- 
tions is needed to convince lawyers of the 
tendency of the law —its general tendency 
to follow the pursuits of men. To the 
lawyer that is a perfectly obvious fact; every 
day’s experience with him shows it; he 
knows indeed that no system of law could 
stand which denied or was even indifferent 
to the idea. The only person who needs 
to be convinced on that point is the dis- 
satisfied layman. 
as the very point of this paper, that it is 
not enough that the general tendency of 
the law is right. You may put your ship 
about to port and set your sails to the favor- 
ing winds, you may set your helm right 
but unless the needle points true and you 
are vigilant and faithful to your single aim, 
you will at best only drift, or tend, towards 
it. 

Tendency then should give way to defi- 


But now I want to say, 


niteness of aim, and steady, persistent en- 
deavor. As was said in one of the early 
paragraphs of this paper, by way of a key- 
note to the whole subject, the law should 
become what it professes and tends to be; 
it should be in harmony everywhere with 
Law should follow 
business so long as men of business do not 
invade the rights of others or interfere with 
the welfare of the state. When this stage 
in civilization is reached, the law will be 
serving its purpose towards accomplishing 


the pursuits of men. 


the ends of existence. 

Legal education should, I think, be com- 
mitted to this idea. The Law Schools, and 
the bar associations as well, by committing 
themselves to this definite idea, may power- 
fully help on the consummation; directly and 
indirectly they have the power to bring it 
to pass, perhaps within a single generation, 
certainly within the present century. 

The definite aim should be centred in our 
dav. By the reasonable purposes of men 
is meant the purposes of men of to-day; the 
law should be an ever-living fact, a fact of 
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the life of the present day. It should be 
for us who now live; to-morrow it will per- 
chance, under change of conditions, be 
another thing — it will be for our successors. 
The law should be suited to him who needs 
its protection whenever he may live, in accor- 
dance with times and the pursuits of men. 
When this ideal is reached, the year 1800 
will be no more to the people, so far as the 
law is concerned, than the year 1700 or 1600 
or 1300. All of that, so far as it fails to 
shed light upon our own path, will be turned 
over to the historian, or used for another 
purpose than teaching our law. The his- 
torian of the law of yesterday will have his 
place, as has the historian of other things; 
he will have his place on the bench, for the 
bench will always need men of broad mind 
and learning; but in proportion as the ideal 
is reached, the judges should find less and 
less need of seeking authority in the Year 
Books or in Coke or in the worthies of much 
later times for their decisions. The life 
of another and different age will not bind 
our successors in the day of the full consum- 
mation. If we govern ourselves to-day by 
laws laid down yesterday, it is or should be 
because those laws are suited to us; they 
are our own laws, not a priori laws made 
for us by another set of men. 


Are we then, in accordance with such a | 


school of ideas, to overrule the past, with 
all its accumulations? Clearly not; we have 
only to leave it alone where it fails to serve 
us. The past served its purpose in its day; 
why should it have a posthumous life, to 
trouble men living under other conditions? 
After the period of the reasonable life of a 
decision not relating to constitutional or 





statutory law, let the decision, as a binding | 


The latest of the Year Books 
died long ago; the decisions temp. Talbot, 
temp. Hardwicke, Burrows’ Reports —are 


authority, die. 


except for history? The Revised Reports 
of Sir Frederick Pollock, intended to cover 
all the living judicial law of England, begin 
but just before the 19th century. Statutes 


die — where are the judges who have had 
occasion, except for history, to cite a tithe 
of the statutes passed before the same rgth 
century? Who would venture to cite any 
of our colonial laws, even down to the revo- 
lution, as living law? The laws peculiar 
to our own day will go, because they ought 
to go, the same way; the only difference, 
when the new order of things comes fully 
into operation, being that their day in ordi- 
nary cases will be shortened. Let them live 
a reasonable time, that is so long as they 
are really useful —then let them die. It 
will be no cause for fear to see ‘“‘authority” 
of the kind relaxing its hold upon the admin 
istration of justice.’ 

All this is far from suggesting that under 
the operation of a scientific method the law 
hereafter will be substantially different from 
what it is now. No one probably, under 
peaceable conditions of the State, will have 
occasion or desire to tear down the struc- 
ture already erected; much of it is in its 
nature permanent —its interior walls gen- 
erally are. These, it may well be expected, 
will remain substantially as they are now. 
The pinch of the past is mainly due to the 
building up of exterior walls; in building 
outer walls, limitations are often set to the 
adoption of reasonable pursuits. Even the 
interior walls may not in every particular 
be secure for all time. Larceny will always 
be a legal wrong — probably always a pun- 
ishable wrong; instinct decrees it and the 
law must follow. Fraud and damage will 
always call for redress in compensation; in- 
stinct decrees and the law follows. Et sic 
de aliis. But instinct itself is subject to 
the legal limitation and control of reason. 
Larceny is likely to remain a crime through- 
out the future, but the ingredients of lar- 


| ceny and the conditions required for it as 
| a crime are matters of judgment and may 
these ever cited nowadays by the courts 


change with changes in men’s ideas of what 


should be necessary for the purpose. Fraud 


1 Would there be serious ground of regret if 
at last we should come to German and French 


| ideas of precedent? 
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and damage call for compensation, but men | 
may differ in the future as they have differed 
in the past and now differ in regard to the 
ingredients of fraud. Instinct may be 
counted upon; but reason, and especially 
reasoning, will depend upon times and men. 
And so it should be; the past, as mere author- 
ity, should not lay a heavy hand upon the 
needs of the future. But after all, the in- 
terior structure of the law is likely to remain 
substantially as it is to-day, in the absence 
of destructive upheaval. No working of the 
scientific spirit is likely to tear out the inner 
walls of the law. 

Legal history in any event will have a 
necessary place in the study and teaching 


of present law, so long as history is needed 
to inform men of the meaning of any part 
of the law under which they live. Lllus- 
trations appear in the first part of this paper. 
The teaching of legal history, to that end, 
cannot be a negligible factor in the work 
of legal instruction in our day —in the day 
of the youngest of us; but the teaching of 
legal history to that end —as part of a 
course in the law as actually administered 
in the courts of justice to-day —should stop 
where it ceases to throw light on what of 
the law would otherwise be unmeaning or 
Obscure. To teach legal history as such, to 
such an end, to teach the stream simply 
because it has flowed down to us, would, it 
seems to me, be not merely waste — it would 
be positively misleading —it would be put- 
ting the chase on the wrong scent. A clear 
discrimination should be made between what 
influences the declaration of law and what 
may be useful for other purposes. As a 
field related to present law, as an outlook, 
the study of legal history as such —the 
whole continuous stream of it — will always | 
be informing; to him who has the historic 
sense, it will be full of interest, and for 
broadening of the mind it will be of real 
value. On that last footing it should always 
have a place in our Law Schools; but this 
is anticipating the subject of the third part 
of this paper. 


If then the law is to be, and to be kept, 
in touch with life as it is, if it is to be the 
obedient follower of the pursuits of men, it 
is plain that those who are responsible for 
its behavior should themselves be well in- 
formed touching life as it is and the affairs 
of the people. This is essential if the law 
is to be placed on a perfect, scientific basis. 
And so of the teaching of law; that should 
proceed not upon a blind adherence to and 
statement of the effect of authority, at any 
rate not until authority plants itself broadly 
and with full purpose upon sound theory — 
teaching should proceed from a competent 
knowledge of life, with a view to training 
men to take the right position in regard to 
the true function of law. Ina word a scien- 
tific school of law should make it one of its 
paramount objects to see that sufficient 
study is made of the sources whence the 
law is to be declared —the sources of what- 
ever kind, not merely the precedents, not 
merely the history of doctrine founded upon 
peculiar conditions of the past, which, not- 
withstanding all changes, still more or less 
prevails, but the direct and immediate sub- 
legal sources, — business and pursuits gen- 
erally and the other less tangible influences 
which go to make up the sum total —the 
political, economic, psychological, and per- 
sonal influences. Influences such as these 
have always played their several parts, im- 
portant or minor, and are likely always here- 
after to do so, in the declaration of law. 


Ill 


That the law should be brought into close 
touch with life —that it should “follow 
business’ and the pursuits generally of the 
people —and that those who are to be 
chiefly responsible for sound doctrine should, 
in our schools of law, be trained accordingly 
—that is not all of what is meant by the 
title to this paper. In a former essay' I 
endeavored to show that all special educa- 


1 Not published. 
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tion should be considered incomplete — that | tion informed the student’s special knowl- 
after teaching the student the tools of his | edge, then or afterwards —if then, it would 


trade, he should be taken beyond his par- 
ticular field into fields related to it, to the 
end of broadening his mind. 
mitted by a firm conviction, based I hope 
on sufficient observation, to the belief that 
this is especially needful in legal education 
—a belief shared, I am persuaded, by a 
larger number of the leaders in the profes- 
sion of law than is commonly supposed. 

It is not enough to prepare young men 
for bar examinations; it is not enough to 
make lawyers in the ordinary sense of mak- 
ing or helping to make men proficient in 
the rules of law. That, taken alone, is 
special and hence narrow education, how- 
ever wide the field of law. How special 
and narrow it is the world judges, too sharply 
perhaps, but still with much reason. The 
popular prejudice against lawyers, that they 


‘“‘lawyer’s view,” could not arise of nothing. 
The lawyer in public life —the place for 
which he should be peculiarly fitted —is a 
standing illustration with the world, and 
too often a real disappointment. 
Congress lawyers directly from practice or 


however successful they may be on the lower 
level of debates on law or of giving technical 


I am com- | 


have been likely to continue afterwards — 
the result must have been different, unless 
nature or inclination committed him to nar- 
row ways. 

We must add to our teaching of the tools 
of the trade an outlook upon, and as far as 
possible a knowledge of, the world that lies 
just beyond the field of law. The specialist 
is a dangerous man, even within his own 
specialty, if he has not the broader knowl- 
edge of acquaintance with fields adjacent. 
Men are. moreover, going more and more 
from the Law School into the world, instead 
of into the practice of law; and that is a 
thing much to be encouraged. The fact 
emphasizes the duty of the schools. Spe- 
cialization is but a first step in education, a 
necessary step indeed, but only a first step; 


| scientific education calls for the broaden- 
are narrow men, capable only of taking the | 


Thus, in | 


ingofthe mind. ‘‘ This winter,” wrote from 
Washington, last January, a distinguished 
friend of mine, who has made the most of 
unrivalled opportunities for observing the 
drift of legal affairs, and is entitled to speak 
on the subject, —“‘this winter here has con- 


| vinced me that the function of the Law 
the bench are apt to fall short of leadership, | 


aid in the drafting of bills and similar busi- | 


ness. 
a rule only to men of broad mind and training; 
lawyers of that description come to leader- 
ship in public life, and everywhere. 


The difficulty with the rest is, not their | 


legal education —that should be a power- 
ful help —it is that they have not been 
taken out of the rut and round of the prac- 
tice of law. There the whole brunt of 
energy is expended on particular cases, on 
details; of the wider outlook upon even the 
whole body of the law, how much of that 
is there, in the life of the average lawyer, 
in the practice of the legal profession? The 
difficulty began and was hardened in the 
training for the bar. Had a wider educa- 


Commanding influence there comes as | 





School must be broadened,’ in the way in- 
dicated in both the earlier and the present 
part of this paper, “‘ if it is to perform its 
office.”’ 

What the related fields are need not much 
detain us. I have mentioned legal history; 
I close with the suggestion that perhaps the 
most important of adjacent fields are busi- 
ness and government on its political side. 
The former should at least include trans- 
portation, interstate commerce, insurance, 
and banking; the latter, international law, 
consular affairs, colonial relations, depen- 
dencies, responsibility for countries under 
protection against foreign aggression, and 
national expansion. 


It will now be proper to present a sum- 
mary of what, according to the views ex- 
pressed in this paper, should be taught in 
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Law Schools willing to do their part in | 
promoting a scientific legal education. Thé | 
schools should teach 

First, the law as we have it, that is to say 
as it is actually administered in our courts | 
of justice; 

Secondly, the nature of the defects dis- 
covered in the connection between the law 
as it is and the theory of rights, together 


| with the duty of earnest, persistent endeavor 


to bring about a full conformity of the law 
to the actual affairs of life; 

Thirdly, a substantial acquaintance with 
subjects related to the law, including the 
sources of the same, with a view to broad- 
ening the student’s intelligence. 

MELVILLE M. BIGELow. 


Boston, Mass., Sept., 1904. 


TO WIT, TO WOO 


A Law PIL. once a-wooing went, 
With his said and aforesaid and much ado; 
A Law Pill once a-wooing went, 
Through a thick black wood of large extent 
Where the owls their full-voiced chorus lent, 
“To wit, to woo.” 


The Law Pill smiled with a vague unrest, 
With his said and aforesaid and much ado; 
The Law Pill smiled with a vague unrest, 
But boldly he spoke, ‘‘ Aye, hoot vour best, 
For I am on a merry quest, 
To wit, to woo.”’ 


- Harvard Lampoon. 
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YOUR AFFECTIONATE 


me LC. 


NE would scarcely expect to find much 

of human interest upon the revolving 
bookcase which stands at the elbow of the 
busy lawyer. The Revised Statutes, the lat- 
est almanac and Poor’s Manual do not present 
a promising field to the eye of the literary 
bee, and he must be not only a busy, but a 
very ingenious bee, to extract from their 
dry pages anything of sweetness. However, 
on a certain book-case, standing between 
Desty’s ‘“‘Manual of Practice” and a Daily 


News Almanac, is a little brown book. One | 


cover is loose, and the book is held together 
by rubber bands. A glance at the title page 
shows that it was “Printed for Mathew 
Walbanck and Richard Best, and are to be 
sold at Grayes-Inne Gate, 1655.”’ 





When I asked for the history of this little | 


book, its owner said, with a reminiscent 
smile: 

“Oh, yes; I bought that book when I was 
on my wedding trip. I found it in a little 
book-store in London, near the British 
Museum. I bought several books, and be- 
fore the clerk wrapped them up for me, the 
proprietor of the shop came up and looked 
them over. When he saw that book, he 
said: ‘I have had that little book in my 
shop thirty years, and I am almost sorry to 
see it go out of the shop.’”’ 


FRIEND, JOHN MARCH 


HowarRD 


“MARCH ON SLANDER. 
ACTIONS FOR SLANDER: 
OR 

A Methodicall Collection, 


under certain Grounds and Heads, 
of what words are actionable in the 
Law, and what not. A Treatise of 
very great use and consequence to 
all men, especially in these times, 
wherein Actions for Slander are 
more common, and doe much more 
abound than in times past: And 
when the malice of men so much 
increases, well may their tongues 
want a Directory.” 


It is difficult to make selections from this 
book, for the entire book is both quaint 
and interesting. The writer begins with an 
ingenuous statement of his motives, saying: 

“T do not undertake this work, with an 


| intent to encourage men in giving ill and 


unworthy language, or to teach them a law- 
less Dyalect, but (as my Lord Coke speakes) 


| to direct and instruct them rightly to man- 


I took the book home and spent a golden | 
Sunday afternoon with “ March on Slander.”’ | 
From its yellowed pages, with their long s’s | 
and quaint capital W’s, arose a fragrance, | 


which, if not the ‘‘odor of sanctity,’ still 
seemed to convey a sense of the sweetness, 
kindliness and genuineness of the long dead 
author. 

According to the custom of the day, the 
book has an elaborate title, and the title 
page gives to the mental ear the key-note 
of the book, and is. in part, as follows: 


age that which (though but a little mem- 
ber) proves often the greatest good, or the 
greatest evil to most men. And withall to 
deterre men from words, which are but 
winde, (as hee further speakes) which sub- 
ject men to actions, in which damages and 
costs are to bee recovered.”’ 

A brief account is given of the history of 
the law of libel, which incidentally shows, 
by contrast, the progress which the world 
has made, in the intervening quarter of a 
millenary, toward perfect freedom and uni- 
versal charity. Who can doubt, after read- 
ing the following paragraph, that the great 
collective soul of the world is rapidly evolv- 
ing toward perfection? It is true that 
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when we look forward the way seems 
clouded and the goal remote, but when 
some echo from the past calls our reluctant 
attention to the backward path we see the 
heavy shadows, and realize that the distant 
starting-point is lost in impenetrable dark- 
ness. 

“In 38 years of H. 8 our Books tell us 
but of five actions brought for scandalous 
words; . . And these for no trifling 
words, for you shall finde that one of them 
was for calling a man Heretike, another for 
saying a man was perjured; and the other 


three for calling of one Thiefe, all of which | 


are high scandalls to a man’s reputation, 


and most of them tennding tothe loss of life | 


and fortunes; so that it is very true. that 





the Reverend Chiefe Justice observed, that | 
these Actions were very rare in our old | 


bookes, and such as were brought were for 
words of eminent slander. and of great im- 
portance.”’ 

The gentle author closes his heart to heart 
talk with the reader by saying: 

“You have heard my advise and direc- 
tion before, therefore I will here close this 
with one word, though the tongues of men 
be set on fire, I know no reason wherefore 
the Law should be used as Bellowes to blow 
the Coles.”’ 

The many citations found in this book 
give us an idea of the methods of the em- 
bryo ‘‘yellow journalists” of the seven- 
teenth century. It is to be hoped that sub- 
sequent incarnations have rendered these 
ancient slanderers more charitable, but their 
successors are scarcely more subtle, if less 
superstitious. For example, we find that: 

““Hawly brought an Action upon the case 
against Sydnam for these words, he is in- 
fected of the Robbery and Murder lately 
committed, and smels of the murder, ad- 
judged that the words were actionable, by 
reason of the word infected.” 

The decision in ‘‘ Edwards his case’’ may 
interest the vivacious girl whose ambition 
is to earn the nickname “ Witch.” 

“In one Edwards his case, Hill. 40 Jac. it 








was said to have been three times adjudged, 
that to call one Witch would bear an action, 
and also that an action would lie for calling 
of one Hag; but I doubt of the latter be- 
cause I take Hag to be a doubtfull word. 
But why Witch should not bear an action, 
I know no reason, being the life may be 
thereby drawn in question, though I know 
it hath been doubted.”’ 

We are apt to think of our ancestors as 
matter of fact and perhaps stolid, but that 
they possessed most vivid imaginations is 
evidenced not only by their quarrels, but 
by their statutes, as we see by both case 
and statute referred to in the next quota- 
tion. 

‘“Marshall brought an action against 
Steward, for saying the Devil appears to 
thee every night in the likeness of a black- 
man riding upon a black Horse, and thou 
conferrest with him, and whatsoever thou 
dost ask he gives it thee, and that is the 
reason thou hast so much money, adjudged 
the words were actionable. Note Reader, 
that by the Statute of ro of King James, 
cap. 21 Conjuration or Consultation with the 
Divell is Felony.”’ 

In the next paragraph we find ‘‘one’’ who 
seems to have studied diligently the art of 
blackening character without rendering him- 
self liable. No doubt he had a large family, 
and from generation to generation his de- 
scendants have improved upon the simple 
method of their ancestor, of whom the 
author says: 

“One said to another, I dreamt this 
night, that you stole a horse, these words 
were adjudged actionable: And he said that 
if these and the like words should not bear 
an Action, a man might be as abusive as he 
pleased, and by such subtill words as these, 
always avoid an action.” 

The argument used in the next citation 
seems — at least to the mind of the layman 
—to be an application of one of those rules 
which work both ways. 

“To say of a man that he deserves to be 
hanged; adjudged not actionable, because 
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they are too generall, for that hee doth 
not shew anything that hee hath done to 
deserve it.” 

As an example of hair-splitting distinc- 
tions and ingenious perversions, note the 
defense set forth in the following quotation: 

““Benson brought an action against Mor- 
ley for these words; Thou hast robbed the 
Church and has stollen the Leade of the 
Church. Upon not guilty pleaded it was 
found for the plaintiff, and it was moved in 
arrest of judgment, that the words were not 
actionable, because the Church shall be in- 
tended the Universall Church, and the 
Church Militant cannot bee robbed and so 
the words are impossible: but by Popham 
chiefe Justice, the action will well lie, and 
so it was adjudged, because the words in 
this case cannot be intended of an invisible 
Church, as is objected, but of a materiall 
Church, as is explained by the subsequent 
words, and hast stollen the lead of the Church: 
which cannot be understood of the invisible 
Church.”’ 

It is cheering to find that the ancient 
punster responsible for the next case met 
with his deserts: 

“The like Case, where one said of an Audi- 
tor, that he was a Frauditor, was adjudged 
actionable.”’ 

The next offense is similar, still we may 
hope that justice in this case was tempered 
with mercy, for the provocation may have 
been great: 

“One said of a Councellor at Law, that 
he was a Concealer of the Law, adjudged 
actionable.” 

Then comes the decision of a most wise 
judge, and one cannot but wonder whether, 
in arriving at his conclusion, he was influ- 
enced the more by his knowledge of the 
law or his knowledge of some lawyers. 

“And likewise in this case it was said 
by Bartley, Justice, that where one said of 
a Lawyer, that hee had as much Law as a 
Munkey, that these words were adjudged 
not actionable, because that he hath as 


much Law, & more also, than the Monkey | 








hath: but if he had said that he had no 
more Law than a Monkey, these words 
would be actionable.” 

The next and last quotation is interest- 
ing, not only because of the astonishing 
error of judgment of the unworldly Parson 
Prit, but because of the light it throws 
upon that time-honored chronicle, ‘‘ Fox’s 
Book of Martyrs.” Apparently in those 
times the imaginings of some supposedly 
religious minds were, like the manners of 
the day, somewhat coarse, but the story 
told in this case is so absurd, and in its re- 
lation to Mr. Fox and his famous book, so 
interesting, that it can hardly be omitted. 

‘“The case of Parson Prit in Suffolk was 
thus: In the Acts and Monuments of Mr. 
Fox, there is a relation of one Greenwood 
of Suffolk, who is there reported to have 
perjured himself before the Bishop of Nor- 
wich, in the testifying against a Martyr, 
in the time of Queene Mary and that after- 
wards by the judgment of God, as an exem- 
plary punishment for his great offence, his 
bowels rotted out of his belly. 

‘‘And the said Parson Prit having newly 
come to his benefice in Suffolk, and not well 
knowing his Parishioners, preaching against 
perjury, cited this story for an example of 
the justice of God, and it chanced that the 
same Greenwood of whom the story was 
written, was in life and in the Church at 
that time, and after for this slander brought 
an action, to which the Defendant pleaded 
not guilty, &c. and upon evidence all the 
matter appeared, and by the rule of Ander- 
son Justice of Assize, he was acquitted, 
because it did appear the defendant spoake 
the words without malice, and this rule was 
approved by the King’s Bench in this case.” 

And to this day one may read in the 
‘‘Book of Martyrs” this amazing tale of 
‘‘one Greenwood,” as well as many others 
quite as remarkable, and perhaps as authen- 
tic. 

The delightful tone of intimacy and good 
will which pervades this book is empha- 
sized in the closing sentences, where the 
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writer speaks as to some dear friend or 
favorite cousin: 

‘‘And so I have quite finished this small 
Treatise. May the Reader find as much 


| 


profit and delight in the reading of it, as | 


the Author had in Composing of it, such 
is the urgent desire of 
Your affectionate friend, 


JOHN MARCH.” 


Although March is frequently reterred to 
as an. authority in the leading works on 
slander and libel, it is not easy to tind any- 
thing in regard to his life in the encyclo- 
pedias, most of them not mentioning his 
name. However, after a persistent search 
a sketch of some length was tound in the 
Dictionary of National Biography, from 
which it appears that he was called to the 
bar in 1641. In August, 1649, the Coun- 
cil of State nominated him as one of four 
Commissioners to “order affairs’’ in Guern- 
sey, and in 1652 he was sent to Scotland 
by the Council, with three others, to admin- 
“In 1656,” 
says the Dictionary, “‘he seems to have been 
acting as secretary or treasurer to the Trus- 


ister justice in the courts there. 


} 


tees for the sale of crown lands at Worcester 
House, and died early in 1657.’’ His widow, 
Alice, on the 5th of February, 1657, peti- 
tioned the Protector as follows: 

“My truly Christian and pious husband 
was delivered from a long and expensive 
sickness by a pious death, and has left me 
with two small children, weak and unable 
to bury him decently without help. I beg 
relief from your compassion, on account of 
his integrity in his employment in Scotland, 
and his readiness to go thither again had 
not Providence prevented.’ 

The Council immediately ordered that 
twenty pounds be paid to the widow. 

It would not seem probable that Alice 
March was able to provide a monument to 
the memory and virtues of her husband. 
Perhaps his grave is unmarked, but he lives 
in every sentence of this curious, kindly 
and lucid book. Through its pages shines 
a gracious, just and charitable soul, and 
the reader feels that he has really made the 
acquaintance of “his affectionate friend, 
John March.” 

L. C. Howarp. 

CuicaGco, ILv., Dec., 1ryo04. 
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THE MAINTENANCE OF THE 


OPEN SHOP 


By Bruce WyMAN 


Of the Faculty of Law in Harvard Cniversits 


I 


rFUHE greatest of conservative forces in | 


organized society is the law as admin 
istered by the courts. Until the mass of men 
have deliberately changed their theories of 
society and adopted new ones in their place, 
the law remains as it was. So it is as to the 
rights of the trades unions to use their great 
powers to force non-union men out of the 
same employment. To one who follows the 
diverse currents of opinion that appear upon 
the surface of present day discussion, it might 
seem that the doctrine of the open shop was 
in the greatest danger, if indeed the doctrine 
of the closed shop was not already estab- 
lished. One who fears thus forgets the law, 
with which is the final decision. From 
ancient times our law has been the protec- 
tion of the freedom of the individual against 
the oppression of the combination. So it 
remains to-day in the midst of alarms the 
steadfast exponent of the desire of the great 
majority of men for the maintenance of 
industrial liberty. 


II 


Our law against combinations goes back 
beyond legal memory. A learned editor 
of one of the Selden Society’s publications 
(1 Pleas of the Crown 125) has found acase 
for us as early as the year 1225 of an action 
for interference by conspiracy. ‘The whole 
report of this case of the Abbot of Lilleshall 
follows: ‘‘The Abbot of Lilleshall complains 
that the bailiffs of Shrewsberry do him 
many injuries against his liberty, and that 
they have caused proclamation to be made 
in the town that none be so bold as to sell 
any merchandise to the abbot or his men, 
upon pain of forfeiting ten shillings, so that 





Richard, the bedell of the said town, made 
this proclamation by their orders. And the 
bailiffs defend [7.¢. deny] all of it, and 
Richard likewise defends all of it, and that 
he never heard such proclamation made by 
any one. It is considered that he do defend 
himself twelve handed, and do come on 
Saturday with his law.” 

All through our books from the begin- 
ning there are cases both civil and crimi- 
nal upon conspiracy as a thing apart from 
individual right and wrong. Probably the 
leading ‘case is Rex v. Journeymen Tailors 
of Cambridge, 8 Mod. 10. One Wise and 
several other journeymen tailors were in- 
dicted for a conspiracy amongst them- 
selves to raise their wages and were found 
guilty upon one point. On motion in arrest 
of judgment the court held: ‘‘The indict- 
ment, it is true, sets forth that the de- 
fendants refused to work under the wages 
which they demanded; but although these 
might be more than is directed by the statute 
yet it is not for the refusing to work, but 
for conspiring that they are indicted, and a 
conspiracy of any kind is illegal, although 
the matter about which they conspired 
might have been lawful for them, or any of 
them to do, if they had not conspired to 
do it.” 

Well down into the nineteenth century, 
if workmen acted in concert in any way 
against their masters they were in danger 
of being held conspirators both in England 
and America. But this law that mere com- 
bination was a conspiracy regardless of what 
was demanded by the employees of their 
employers gradually became obsolete. Com- 
bination is now permitted for the further- 
ance of certain ends by certain means; but 
it is not true to say that it is permitted for 
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any purpose by any method. It 
sary to-day, therefore, to make many dis- 
tinctions before it can be determined whether 
any designated plan may be attempted by 
a combination by any given course of action. 


III 
This present state of the law is well shown 
by a parley between judge and counsel in 


the case of Re Doolittle and Another, 
strikers, 23 Fed. 544 thus reported: — 
‘““Mr. Charles C. Allen. Do I understand 


vour Honor to say that the act of striking — 
merely carrying out of the strike — was 
unlawful? THe Court (Judge BREWER). 
It is not the mere stopping themselves to- 
gether, but it is preventing the owners of 
the road from managing their own engines 
and running their own cars, that is where 
the wrong comes in. Anybody has a right 
to quit work, but in interfering with other 
persons working, and preventing the owners 
of railroad trains from managing those trains 
as they see fit, there is where the wrong 
comes in.” 

A scientific application of this distinction 
to a difficult state of facts is seen in Old 
Dominion Steamship Company v. McKenna, 
30 Fed. 48. This action was brought to 
recover $20,000 damages, alleged to have 
been sustained by the plaintiff{through the 
unlawful action of the defendantsfinla’strike 
of longshoremen, and in theirfattempt to 
boycott the plaintiff in its business. The 
defendants styled themselves the]Executive 
Board of the Ocean Association of the Long- 
shoremen’s Union. Not being in plaintift’s 
employ, and without any legal justification, 
so far as appeared they procured Jplaintiff’s 
workmen in New York and in southern ports 
to quit work in a body until it should accede 
to the defendant’s demands, and pay south- 
ern negroes the same wages as New York 
longshoremen. 

Mr. Justice Brown held that such unwar- 
rantable interference by these combined 
defendants constituted an invasion of the 
business right of the plaintiff company 


is neces- | 





His reasoning is thoroughgoing as the fol- 
lowing extract will show: ‘‘ Associations have 
no more right to inflict injury upon others 
than individuals All combinations 
and associations designed to coerce work- 
men to become members, or to interfere with, 
obstruct, vex, or annoy them in working, 
or in obtaining work, because they are not 
members. or in 


have. 


induce them to 
become members, or designed to prevent 
employers from making a just discrimina- 
tion in the rate of wages paid to the skillful 
and to the unskillful; to the diligent and 
to the lazy; to the efficient and to the ineffi- 
cient; and all associations designed to in- 
terfere with the perfect freedom of employers 
in the proper management and control of 


order to 


- their lawful business, or to dictate in any 


particular the terms upon which their busi- 
ness shall be conducted, by means of threats, 
of injury or loss, by interference with their 
property or traffic, or with their lawful em- 
ployment of other persons, or designed to 
abridge any of these rights, —are pro tanto 
illegal combinations or associations; and all 
acts done in furtherance of such intentions 
by such means, and accompanied by damage 
are actionable.”’ 

By the present law then, mere striking 
is not in itself wrong, and, therefore, merely 
threatening to strike is often permissible. 
But on the other hand the trades union is 
always put to its justification whenever a 
strike is called or planned. Individuals who 
interfere with the existing relations of others 
must show some affirmative reason in public 
policy why they should be excused; and by 
the same theory whenever the operations 
of a combination are proved to be subver- 
sive of the true interests of society, its actions 
will be stopped. Even competition is only 
a permission, granted when its operation 
is best for established society, forbidden 
when it is prejudicial to the industrial order. 
Therefore there may be acts that may be 
safely permitted single individuals which it 
might be dangerous to allow combinations 
to do. 
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IV 


In the ruling case in England to-day, 
Quinn v. Leatham (1902) A. C. 495, we have 
one of the best examples of the sort of 
pressure which it must be obvious that a 
trades union should be forbidden to use, 
even to advance its own interests. The 


plaintiff in that case was a butcher engaged | 


in business near Belfast. 


His employees | 


organized a union to which they refused | 
to admit one Dickie, a foreman; they later | 
demanded of the plaintiff that he dismiss | 


Dickie. Upon the plaintiff's refusal to do 
this, the defendants representing the union 


the plaintiff and warned him that unless 


he settled with his men. 


him affects him. If such interference is 
justifiable in point of law, he has no redress. 
Again, if such interference is wrongful, the 
only person who can sue in respect of it is, 
as a rule, the person immediately affected 
by it; another who suffers by it has usually 
no redress; the damage to him is too remote 
and it would be obviously practically im- 
possible and highly inconvenient to give 
legal redress to all who suffered from such 
wrongs. But if the interference is wrong- 
ful and is intended to damage a third person, 
and he is damaged in fact —in other words, 
if he is wrongfully and intentionally struck 


| at through others, and is thereby damnified 
went to one Munce who bought meat of | 


—the whole aspect of the case is changed: 


| the wrong done to others reaches him 
he stopped buying while the trouble was | 
on, his own men would be called out next. | 
Munce at last yielded to this coercion and | 
notified plaintiff to send no more meat until | 


This was the | 


cause of action for which damages to the | 


trade were claimed. The House of Lords, 
notwithstanding the contrary tendencies of 
Allen v. Flood (1898) A. C. 1, held for the 
plaintiff upon this showing. 

The squarest opinion in this case is that 
of Lord Lindley who handles the question 
with characteristic method: ‘“‘As to the 
plaintiff’s rights. He had the ordinary 
rights of a British subject. He was at 
liberty to earn his own living in his own 
way, provided he did not violate some 
special law prohibiting him from so doing, 
and provided he did not infringe the rights 
of other people. This liberty involved 
liberty to deal with other persons who were 
willing to deal with him. This liberty is a 
right recognized by law; its correlative is 
the general duty of every one not to pre- 
vent the free exercise of this liberty, except 
so far as his own liberty of action may 
justify him in so doing. But a person’s 
liberty or right to deal with others is nu- 
gatory, unless they are at liberty to deal 
with him if they choose to do so. Any 
interference with their liberty to deal with 


his rights are infringed although indirectly, 
and damage to him is not remote or unfore- 
seen, but is the direct consequence of what 
has been done. Our law, as I understand 
it, is not so defective as to refuse him a 
remedy by an action under such circum- 
stances.” 

The ultimate motive, even in a case so 
outrageous as this, is to advance the interests 
of the trades union by strengthening its 
organization. But the court would not 
admit this circumstance as a justification 
for what was proved to have been done. And 
indeed, if a trades union were permitted by 
law to use the force of their organization 
to overpower opposition in this way there 
hardly would be any sort of boycott which 


| could not be so excused. Upon boycott 


fortunately, the law is. all one way; that 


| is regarded as too serious a breach of the 


industrial peace to be permitted for any 
purpose. One man may refuse to deal with 
another man perhaps; but it does not fol- 
low that a body of men may concentrate 
their forces upon a single man. At that 
point the law steps in, as indeed it must; 
for all experience shows that one man is 
helpless against an organization. It does 
not alter this conclusion to plead that the 
union simply refuses to deal or threatens 
to refuse to deal, and that it only asks of 
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the employer or shopkeeper to refuse to 
deal or to so threaten. The fact remains 
that boycott involves so serious a breach 
of the industrial peace that it cannot be 
permitted for any purpose whatsoever. This 
is a way in which a trades union may 
not be allowed to use the force of its organ- 
ization, even if its purpose is to advance its 
own interests. 

The leading case in America upon the 





point is probably Crump v. Commonwealth, | 


84 Va. 927 (1888). 


In this case the strikers | 


dragged the whole community into their | 


dispute. 


They published a blacklist upon | 


which they put the names of every hotel, 


boarding house, tradesman or shopkeeper 
who dealt with their former employers in 
any way or who had anything to do with 
the new employees. Finally matters came 
to such a pass that the ringleaders were 
arrested; and, being found guilty by the 
jury, they appealed upon points of law to 
the higher court. That court sustained the 
charge that a plot like this constituted a 
crime. 

In dismissing the Mr. Justice 
Fauntleroy spoke very sharply; his conclu- 
sion was as follows: ‘‘It was proved that 
the conspirators declared their set purpose 
and persistent effort to ‘crush’ Baugh- 
man Brothers; that the minions of the boy- 


appeal 


policy and peculium of our country; but 
it is liberty regulated by law; and the motto 
of the law is: Sic utere tuo, ut alienum non 
ledas.”’ 


V 


As our law stands, therefore, in some 
instances concerted action is permitted; 
while against many kinds of joint action 
redress may be had. It has been seen that 
simple striking is permitted in certain cases; 
a combination of laborers may, for example, 
demand higher wages, and then leave in a 
body if the increase is not granted. On the 
other hand, it has been seen that workmen 
may not bring their combined force to bear 
upon third parties to induce them not to 
deal with their former employer. These 
are the two extremes; the present problem 
of the legality of the use of pressure by 
the union to force non-union men out of the 
same employment lies somewhere between 
these two extremes. As this is one of the 
most important of modern questions, it 
might be well to state the leading cases 
with considerable detail, so that there may 
be clear appreciation of the precise issue 
involved in this present discussion of the 


| right of a union to force a non-union man 


cott committee dogged the firm in all their | 
transactions; followed their delivery wagon; | 
| man; he was a non-union man against 


secured the names of their patrons; and 
used every means short of actual physical 
force, to compel them to cease dealing 
with Baughman Brothers — thereby causing 
them to lose from one hundred and fifty 
to two hundred customers and ten thousand 
dollars of net profit. The acts alleged and 
proved in this case are unlawful, and in- 
compatible with the prosperity, peace, and 
civilization of the country; and, if they can 


be perpetrated with impunity, by combi- | 
| job. The decision was for the plaintiff. 


nations of irresponsible cabals or cliques, 


there will be the end of government, and of | 


society itself. 
associated —is the boon and the boasted 


Freedom —individual and | 


out of the same employment. 

In Lucke v. Assembly, 77 Md. 396 (1892) 
we have a rather aggravated case of union- 
izing ashop. The plaintiff was a non-union 


his will as it were, because the assem- 
bly had repeatedly refused to take him in 
although he had several times applied 
for membership. Later the assembly de- 
manded of their employers, Rosenfeld 
Brothers, that they discharge this non-union 
man, Lucke. Rosenfeld Brothers could not 
withstand the pressure; and they discharged 
Lucke at this dictation. Lucke then sued 
the assembly for damages for the loss of his 


Upon the final appeal Mr. Justice Roberts 
gave these as the reasons: ‘‘In this case, 
we think the interference of the appellee 
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was in law malicious and unquestionably 
wrongful. The appellant was a man of 
family, a good workman, engaged in a law- 
ful pursuit, performing his duties in an 
entirely satisfactory manner, without ob- 
jection in any respect, and willing and 
desirous of becoming a member of the 
appellee if an opportunity had been afforded 
him. He was not able to obtain member- 
ship with the appellee, nor was he permitted 
to continue his work with his employers, 


who would gladly have retained him in their | 
service, if they could have done so without | 


loss or embarrassment to themselves. Can 
it then be seriously questioned, that from 


the evidence in this cause the appellee in- | 
tended or expected any other or different | 
result from the sending of the written notice | 
than that which followed its reception by | 
Rosenfeld Brothers? The testimony in this | 


cause assigns no other motive, and there 
is not the slightest intimation from any 
source that there is any. If, therefore, 
the appellee sought to bring about the dis- 
charge of the appellant under the circum- 
stances detailed in the evidence. if not 


the appellant for which an action properly 
lies.” 

The most recent case in point is even more 
thoroughgoing in its denunciation of these 
attempts by the unions to force non-union 
men out of the same employment. 
man v. Mitchell, 207 Pa. 79, there appeared 
in evidence a series of labor difficulties in the 
eonstruction of a building too involved to re- 
late here. Finally the central union showed 
its hand and threatened a general strike un- 
less certain men engaged on the work who 
were not members of an affiliated union 
should be immediately laid off. An applica- 
tion was made in time for an injunction 
which the lower court granted and the upper 
court confirmed. 

Mr. Justice Dean held upon this case: 
‘‘Trades unions may cease to work. for rea- 
sons satisfactory to their members; but if 





| interests; but so it is in boycotting. 
In Erd- | 





they combine to prevent others from ob- 
taining work by threats of a strike, or com- 
bine to prevent an employer from employ- 
ing others by threats of a strike, they com- 
bine to accomplish an unlawful purpose — 
a purpose as unlawful now as it ever was, 
though not punishable by indictment. Such 
combination is a despotic and tyrannical 
violation of the indefeasible right of labor 
to acquire property, which courts are bound 
to restrain. It is argued that defendants, 
either individually or by organization, have 
the right now to peaceably persuade plain- 
tiffs and others not to work, and their em- 
ployer not to hire them. So they have. It 
is further argued that they can quit work 
when they choose. So they can. But 
neither of these suggested cases is the one 
before us. Here a strike on a large building 
was declared because plaintiffs would not 
join a particular society. The declared pur- 


| pose of the strike was to cause loss of em- 


ployment to plaintiffs because they would 
not join the Allied Building Trades, and 


| chose to remain faithful to their own union, 
| The Plumber’s League.” 

malicious it was certainly wrongful, and by | 
so doing it has invaded the legal rights of | 


The cases brought up for discussion in 
this section are undoubtedly less extreme 
than the cases under consideration in the 
preceding section. It may be admitted 
that in the case of unionizing, the ultimate 
motive of the union is to advance its own 
In boy- 
cotting the end was held not to justify the 
means, and this may well enough be true of 
unionizing. The principal question is, then, 
whether this sort of concerted action is to be 
held justifiable or not. In this respect a 
difference may be urged between boycotting 
and unionizing; it may be said that in boy- 
cotting the methods employed are indirect, 
and much unnecessary damage is therefore 
done to third parties; while in unionizing it 
may be claimed that the methods are direct 
and that there is no unnecessary damage. 
But the fact remains that both in the case 
of boycotting and in the case of unionizing, 
we see the resistless force of numbers em- 





iny purpose by any method It is neces 


iry to-da therefore, to make many dis 
met before it in be deter med whether 
al lesiynat« | plat ! ; “ itternipote 1 by 
" it ' ‘ ire vt n 
It] 
r) resent state tive iW ve wi 
" rte etween vio | 1 1 ‘ 1 
the ise Doolittle ind Another 
striker ; Fed. s44 thu reported 
“Mr. Chari ( lk Do | understand 
your Honor to say that the act of striking 
merely carrving out of the strike was 
unlawful? Tue Court (Judge Brewer). 


It is not the mere stopping themselves to 
gether, but it is preventing the owners of 
the road from managing their own engines 
and running their own cars, that is where 
the wrong comes in. Anybody has a right 
to quit work, but in interfering with other 
persons working, and preventing the owners 
of railroad trains from managing those trains 
as they see fit, there is where the wrong 
comes in.”’ 

A scientific application of this distinction 
to a difficult state of facts is seen in Old 
Dominion Steamship Company v. McKenna, 
30 Fed. 48. This action was brought to 
recover $20,000 damages, alleged to have 
been sustained by the plaintiff through the 
unlawful action of the defendants in a strike 
of longshoremen, and in their attempt to 
boycott the plaintiff in its business. The 
defendants styled themselves the Executive 


Board of the Ocean Association of the Long- | 


shoremen’s Union. Not being in plaintiff’s 
employ, and without any legal justification, 
so far as appeared they procured plaintiff's 
workmen in New York and in southern ports 
to quit work in a body until it should accede 
to the defendant’s demands, and pay south- 
ern negroes the same wages as New York 
longshoremen. 

Mr. Justice Brown held that such unwar- 
rantable interference by these combined 
defendants constituted an invasion of the 
business right of the plaintiff company. 
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His reasoning is thoroughgoing as the fol- 


lowing extract will show: ‘‘ Associations have 


no more right to inflict injury upon others 
than individual Ave All combinations 
ind association lesiwwned tf coerce work 
men to be rye Tt ‘ ntertere wit! 
bh truct vex ! ant ther i! work ny 
wv it btaimmiung vork ‘ suse Ulv ire not 
member rou reke t nduce them to 
become membe 1 ‘ yned to prevent 
employers from makin 1 just diserimina 


tion in the rate of wages paid to the skillful 


and to the unskillful; to the diligent and 
to the lazy; to the efficient and to the inefti- 
cient; and all associations designed to in- 
terfere with the perfect freedom of employers 
and control of 
their lawful business, or to dictate in any 
particular the terms upon which their busi- 
ness shall be conducted, by means of threats, 
of injury or loss, by interference with their 
property or traffic, or with their lawful em- 
ployment of other persons, or designed to 
abridge any of these rights, — are pro tanto 
illegal combinations or associations; and all 
acts done in furtherance of such intentions 
by such means, and accompanied by damage 
are actionable.” 

By the present law then, mere striking 
is not in itself wrong, and, therefore, merely 
threatening to strike is often permissible. 
But on the other hafid the trades union is 
always put to its justification whenever a 
strike is called or planned. Individuals who 
interfere with the existing relations of others 
must show some affirmative reason in public 
policy why they should be excused; and by 
the same theory whenever the operations 
of a combination are proved to be subver- 
sive of the true interests of society, its actions 
will be stopped. Even competition is only 
a permission, granted when its operation 
is best for established society, forbidden 
when it is prejudicial to the industrial order. 
Therefore there may be acts that may be 
safely permitted single individuals which it 
might be dangerous to allow combinations 
to do. 


in the proper management 
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In the ruling case in England to-day 


Quinn v Leatham (1902) A. C. 405, we have 


me of the best examples of the sort of 


ressure whi h it muet be obviow that a 
rades union should be forbidden to wa 
ven to advance its own interests Ihe 


aintiff in that case was a butcher engaged 
Beltast 


which 


business neat His employees 


ryanized a union to they refused 


to admit one Dickie, a foreman; they later 
lemanded of the plaintiff that he dismiss 
Di kie 


this. the defendants representing the union 


Upon the plaintiff's refusal to do 


went to one Munce who bought meat of 
the plaintiff and warned him that unless 
he stopped buying while the trouble was 
on, his own men would be called out next. 
Munce at last yielded to this coercion and 
notified plaintiff to send no more meat until 
he settled with This was the 
cause of action for which damages to the 
trade were claimed. The House of Lords, 


his men. 
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notwithstanding the contrary tendencies of | 
Allen v. Flood (1898) A. C. 1, held for the | 


plaintiff upon this showing. 

The squarest opinion in this case is that 
of Lord Lindley who handles the question 
with characteristic method: “‘As to the 
plaintiff’s rights. He 
rights of a British subject. He was at 
liberty to earn his own living in his own 
way, provided he did not violate some 


had the ordinary | 


| 


special law prohibiting him from so doing, | 


and provided he did not infringe the rights 
of other people. This liberty involved 
liberty to deal with other persons who were 
willing to deal with him. This liberty is a 
right recognized by law; its correlative is 
the general duty of every one not to pre- 
vent the free exercise of this liberty, except 
so far as his own liberty of action may 
justify him in so doing. But a person’s 
liberty or right to deal with others is nu- 
gatory, unless they are at liberty to deal 
with him if they choose to do so. Any 
interference with their liberty to deal with 





him affects him. If such interference is 


justifiable in point of law, he has no redress 
Again 


if such interference is wrongful, the 


only person who can sue in respect of it i 

as a rule, the person immediately affected 
by it: another who suffers by it has usuall: 
no redress. the damage to him ts too remote 


and it would be obviously practically im 
possible and highly inconvenient to give 
legal redress to all who suffered from such 
wrongs But if the interference is wrong 


ful and is intended to damage a third person 
and he is damaged in fact —in other words, 
if he is wrongfully and intentionally struck 
at through others, and is thereby damnified 
—the whole aspect of the case is changed: 
reaches him 
his rights are infringed although indirectly, 
and damage to him is not remote or unfore- 
seen, but is the direct consequence of what 
has been done. Our law as I understand 
it, is not so defective as to refuse him a 
remedy by an action under such circum- 
stances.” 

The ultimate motive, even in a case so 
outrageous as this, is to advance the interests 
of the trades union by strengthening its 
organization. But the court would not 
admit this circumstance as a justification 
for what was proved to have been done. And 
indeed, if a trades union were permitted by 
law to use the force of their organization 
to overpower opposition in this way there 
hardly would be any sort of boycott which 
could not be so excused. Upon boycott 
fortunately, the law is all one way; that 
is regarded as too serious a breach of the 
industrial peace to be permitted for any 
purpose. One man may refuse to deal with 
another man perhaps; but it does not fol- 
low that a body of men may concentrate 
their forces upon a single man. At that 
point the law steps in, as indeed it must; 
for all experience shows that one man is 
helpless against an organization. It does 
not alter this conclusion to plead that the 
union simply refuses to deal or threatens 
to refuse to deal, and that it only asks of 


the wrong done to others 
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the employer or shopkeeper to refuse to 
deal or to so threaten. The fact remains 
that boycott involves so serious a breach 
of the industrial peace that it cannot be 
permitted for any purpose whatsoever. This 
is a way in which a trades union may 
not be allowed to use the force of its organ- 
ization, even if its purpose is to advance its 
own interests. 

The leading case in America upon the 
point is probably Crump v. Commonwealth, 
84 Va. 927 (1888). In this case the strikers 
dragged the whole community into their 
dispute. 
which they put the names of every hotel, 
boarding house, tradesman or shopkeeper 


They published a blacklist upon | 





policy and peculium of our country; but 
it is liberty regulated by law; and the motto 
of the law is: Sic utere tuo, ut alienum non 
ledas.”’ 


V 


As our law stands, therefore, in some 
instances concerted action is permitted; 
while against many kinds of joint action 
redress may be had. It has been seen that 
simple striking is permitted in certain cases; 
a combination of laborers may, for example, 
demand higher wages, and then leave in a 
body if the increase is not granted. On the 


| other hand, it has been seen that workmen 
| may not bring their combined force to bear 


who dealt with their former employers in | 
any way or who had anything to do with | 


the new employees. Finally matters came 
to such a pass that the ringleaders were 


arrested; and, being found guilty by the | 


jury, they appealed upon points of law to 
the higher court. 
charge that a plot like this constituted a 
crime. 

In dismissing the appeal 
Fauntleroy spoke very sharply; his conclu- 
sion was as follows: “‘It was proved that 


That court sustained the | 


Mr. Justice | 


the conspirators declared their set purpose | 
and persistent effort to ‘crush’ Baugh- | 


man Brothers; that the minions of the boy- 


cott committee dogged the firm in all their | 


transactions; followed their delivery wagon; 
secured the names of their patrons; and 
used every means short of actual physical 
force, to compel them to cease dealing 
with Baughman Brothers — thereby causing 
them to lose from one hundred and fifty 
to two hundred customers and ten thousand 
dollars of net profit. The acts alleged and 
proved in this case are unlawful, and in- 
compatible with the prosperity, peace, and 
civilization of the country; and, if they can 
be perpetrated with impunity, by combi- 
nations of irresponsible cabals or cliques, 
there will be the end of government, and of 
society itself. Freedom —individual and 


associated —is the boon and the boasted 





upon third parties to induce them not to 
deal with their former employer. These 
are the two extremes; the present problem 


_of the legality of the use of pressure by 


the union to force non-union men out of the 
same employment lies somewhere between 
these two extremes. As this is one of the 
most important of modern questions, it 
might be well to state the leading cases 
with considerable detail, so that there may 
be clear appreciation of the precise issue 
involved in this present discussion of the 
right of a union to force a non-union man 
out of the same employment. 

In Lucke v. Assembly, 77 Md. 396 (1892) 
we have a rather aggravated case of union- 
izing a shop. The plaintiff was a non-union 
man; he was a non-union man against 
his will as it were, because the assem- 
bly had repeatedly refused to take him in 


although he had several times applied 
for membership. Later the assembly de- 
manded of their employers, Rosenfeld 


Brothers, that they discharge this non-union 
man, Lucke. Rosenfeld Brothers could not 
withstand the pressure; and they discharged 
Lucke at this dictation. Lucke then sued 
the assembly for damages for the loss of his 
job. The decision was for the plaintiff. 
Upon the final appeal Mr. Justice Roberts 
gave these as the reasons: ‘‘In this case, 
we think the interference of the appellee 
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was in law malicious and unquestionably 
wrongful. The appellant was a man of 
family, a good workman, engaged in a law- 
ful pursuit, performing his duties in an 
entirely satisfactory manner, without ob- 
jection in any respect, and willing and 
desirous of becoming a member of the 
appellee if an opportunity had been afforded 
him. He was not able to obtain member- 
ship with the appellee, nor was he permitted 
to continue his work with his employers, 
who would gladly have retained him in their 
service, if they could have done so without 
loss or embarrassment to themselves. 
it then be seriously questioned, that from 
the evidence in this cause the appellee in- 
tended or expected any other or different 
result from the sending of the written notice 


Rosenfeld Brothers? The testimony in this 
cause assigns no other motive, and there 
is not the slightest intimation from any 
source that there is any. If, therefore, 
the appellee sought to bring about the dis- 
charge of the appellant under the circum- 
stances detailed in the evidence, if not 
malicious it was certainly wrongful, and by 
so doing it has invaded the legal rights of 
the appellant for which an action properly 
lies.” 

The most recent case in point is even more 
thoroughgoing in its denunciation of these 
attempts by the unions to force non-union 
men out of the same employment. In Erd- 
man v. Mitchell, 207 Pa. 79, there appeared 
in evidence a series of labor difficulties in the 
eonstruction of a building too involved to re- 
late here. Finally the central union showed 
its hand and threatened a general strike un- 
less certain men engaged on the work who 
were not members of an affiliated union 
should be immediately laid off. An applica- 
tion was made in time for an injunction 
which the lower court granted and the upper 
court confirmed. 

Mr. Justice Dean held upon this case: 
“Trades unions may cease to work. for rea- 
sons satisfactory to their members; but if 





| when they choose. 


they combine to prevent others from ob- 
taining work by threats of a strike, or com- 
bine to prevent an employer from employ- 
ing others by threats of a strike, they com- 
bine to accomplish an unlawful purpose — 
a purpose as unlawful now as it ever was, 
though not punishable by indictment. Such 
combination is a despotic and tyrannical 
violation of the indefeasible right of labor 
to acquire property, which courts are bound 
to restrain. It is argued that defendants, 
either individually or by organization, have 


| the right now to peaceably persuade plain- 
Can | 


tiffs and others not to work, and their em- 
ployer not to hire them. Sothey have. It 
is further argued that they can quit work 
So they can. But 


| neither of these suggested cases is the one 
than that which followed its reception by 


before us. Here a strike on a large building 
was declared because plaintiffs would not 
join a particular society. The declared pur- 
pose of the strike was to cause loss of em- 
ployment to plaintiffs because they would 
not join the Allied Building Trades, and 
chose to remain faithful to their own union, 
The Plumber’s League.” 

The cases brought up for discussion in 


| this section are undoubtedly less extreme 





than the cases under consideration in the 
preceding section. It may be admitted 
that in the case of unionizing, the ultimate 
motive of the union is to advance its own 
interests; but so it is in boycotting. In boy- 
cotting the end was held not to justify the 
means, and this may well enough be true of 
unionizing. The principal question is, then, 
whether this sort of concerted action is to be 
held justifiable or not. In this respect a 
difference may be urged between boycotting 
and unionizing; it may be said that in boy- 
cotting the methods employed are indirect, 
and much unnecessary damage is therefore 
done to third parties; while in unionizing it 
may be claimed that the methods are direct 
and that there is no unnecessary damage. 
But the fact remains that both in the case 
of boycotting and in the case of unionizing, 
we see the resistless force of numbers em- 
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ployed. The fear of this lies at the bottom 
of all of our laws against conspiracy. 


VI 


At least it may be made a working hy- 
pothesis that in unionizing we have the legal 
wrong of conspiracy. The right of the non- 
union man may be said to be, to have his em- 
ployment free from interference; the wrong 


| 
| 
| 
| 


| 


bly, and that a contract between the local 
assembly and the Ale Brewers’ Association 
shall be availed of to compel the discharge 
of the independent employé, it is, in effect, 
a threat to keep persons from working at the 
particular trade and to procure their dis- 
missal from employment. While it may be 


| true, as argued, that the contract was en- 


of the union may then be said to lie in such | 


interference by such a tortious method as 
conspiracy. This view of the matter is con- 
sistent with the cases so far as the discus- 
sion has progressed; but as might be ex- 
pected now that we are nearing the border- 
land between right and wrong, there will be 
found some conflict in the authorities that 
bear upon this issue. 

A case so extreme that almost all courts 
would agree upon it is Curran v. Galen, 152 
N. Y. 33. It appeared that in Rochester 
there was an agreement between the Ale 
Brewers’ Association and the Brewery work- 


ingmen’s Assembly that no person not a | 


member of the assembly should be retained 
in the employment of any member of the 
association. The plaintiff got employment 
in one of the breweries but declined to join 
the union. The Assembly thereupon noti- 
fied the Association, and he was at once dis- 
charged. His suit against the union was 
for conspiracy causing loss of employment; 
and it was held that action lay. 

The whole opinion of the Court of Appeals 
follows: ‘‘Per Cur. The organization of the 
local assembly in question by the working- 
men in the breweries of the city of Rochester 
may have been perfectly lawful in its gen- 
eral purposes and methods and may, other- 
wise, wield its power and influence usefully 
and justly, for all that appears. It is not 


tered into, on the part of the Ale Brewers’ 
Association, with the object of avoiding dis- 
putes and conflicts with the workingmen’s 
organization, that feature and such an in- 
tention cannot aid the defence, nor legalize 
a plan of compelling workingmen, not in 
affiliation with the organization. to join it, 
at the peril of being deprived of their em- 
ployment and of the means of making a 
livelihood.”’ 

Plant v. Woods, 176 Mass. 492 shows one 
of the latest developments in this general 
problem. 
supremacy between two labor unions of the 
same craft, having substantially the same 
constitution and by-laws. The chief differ- 
ence between them was that the plaintiff 
union was affiliated with a national organiza- 
tion having its headquarters in Lafayette, 
Ind., while the defendant union was affili- 
ated with a similar organization having its 
headquarters in Baltimore, Md. The plain- 
tiff union was composed of workmen who in 
1897 withdrew from the defendant union. 


This was a case of a contest for 


| The contest became active early in the fall 


of 1898. In September of that year, the 
members of the defendant union declared 
“‘all painters not affiliated with the Balti- 
more headquarters to be non-union men,” 
and voted to ‘‘notify the bosses” of that 
declaration. This .action was for an in- 


| junction to prevent threats being made in 


for us to say, nor do we intend to intimate, | 


to the contrary; but so far as a purpose ap- 
pears from the defence set up to the com- 
plaint that no employé of a brewing com- 
pany shall be allowed to work for a longer 
period than four weeks, without becoming a 
member of the Workingmen’s Local Assem- 


pursuance of this vote. 

Mr. Justice Hammond stated the follow- 
ing as the reasons of the court for confirm- 
ing the injunction against the defendants: 
“It is to be observed that this is not a case 
between the employer and employed, or, to 
use a hackneyed expression, between capi- 
tal and labor, but between laborers all of 
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the same craft, and each having the same 
right as any one of the others to pursue his 
calling. In this, as in every other case of 
equal rights, the right of each individual is 
to be exercised with due regard to the simi- 
lar right of all others, and the right of one 
be said to end where that of another begins. 
The right involved is the right to dispose of 
one’s labor with full freedom. This is a 
legal right, and it is entitled to legal pro- 
tection.” To all of the conclusions in this 
case Mr. Justice Holmes dissented, in one 
of the best known of his opinions. 

These courts believe that an organized 
union should not be allowed to work its 
will; that it would mean disruption of the 
industrial order if a union could be permitted 
to dictate who should work and who should 
not. As a matter of technique the argu- 
ment is this; in the case of such action by a 
union every member may be conceived of 





as inducing every other member to cause the | 
breach of the existing business relation be- | 


tween the non-union man and his employers; 
such interference requires justification, since 
in itself it is prima facie a tort. 


Asa matter | 


of law, then, the question whether the mem- | 
| ful consideration, as it is by former Chief 


bers of a union are liable when they demand 
that their shop be unionized depends upon 
whether the courts will find some basis for 
justification. But public policy seems to 
be the other way; and most courts seem to 
be convinced that to allow unionizing would 
be prejudicial to the best interests of so- 
ciety. The public wants the best services 
that can be gotten at the lowest wages that 
will be accepted. If we are to believe much 
testimony that is brought forward in cur- 
rent discussion, unionizing means less effi- 
cient services and increasing wages. This, 
then, is an instance for the assertion of the 
general policy of the law against combination 
in restraint of trade. 
course, opposed to schemes to control the 
market in any way. 


VII 


There is some dissent to these prevalent 


Our general law is, of | 





doctrines, and in order that the discussion 
may be quite fair it is necessary to give this 
minority view a chance to be heard. The 
principal case on the other side is un- 
doubtedly National Protective Association 
v. Cummings, 170 N. Y. 315. The facts in 
this case as they were brought out at the 
trial were somewhat complicated, as the 
final developments in the industrial organ- 
ization have become so complex. The com- 
plainants were an association themselves, who 
sued both collectively and individually; the 
defendants were also an association and in- 
dividual members of it. The defendant as- 
sociation wanted to put its men in the place 
of certain men at work upon certain works. 
They were in a strong position to do so; 
their walking delegates were members of 
the board of delegates of the building trades 
in New York, which had general power over 
the whole building situation. The trial 
court found that the walking delegate of the 
older association threatened to cause a gen- 
eral strike against the members of the newer 


| association wherever he found them at work 


upon the same jobs with his men. 

The opinion in this case deserves respect- 
Justice Parker. The basis of his opinion is 
that any single man may quit work 
alone. ‘‘The same rule applies to a body of 
men who having organized for purposes 
deemed beneficial to themselves, refuse to 
work. Their reasons may seem inadequate 
to others, but if it seems to be in their in- 
terests, as members of an organization to 
refuse longer to work, it is their legal right 
to stop. The reason may no more be de- 
manded, as a right, of the organization than 
of an individual, but if they elect to state 
the reason, their right to stop work is not 
cut off because the reason seems inadequate 
or selfish to the employer or to organized 
society. And if the conduct of the mem- 
bers of an organization is legal in itself, it 
does not become illegal because the organ- 
ization directs one of its members to state 
the reason for its conduct.” 
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° . . | . 
‘The principles quoted above recognize the | tain man. 


legal right of members of an organization to 
strike, that is, to cease working in a body 
by prearrangement until a grievance is re- 
dressed, and they enumerate some things 


that may be treated as the subject of a | 


grievance, namely, the desire to obtain 
higher wages, shorter hours of labor or im- 
proved relations with their employers, but 


| 


this enumeration does not, I take it, purport | 


to cover all the grounds which will lawfully 
justify members of an organization refusing 


in a body and by pre-arrangement, to work. | 


The enumeration is illustrative rather than 
comprehensive, for the object of such an 


organization is to benefit all its members 


and it is their right to strike, if need be, in 
order to secure any lawful benefit to the 
several members of the organization as, for 
instance, to secure the re-employment of a 
member they regard as having been improp- 
erly discharged, and to secure from an em- 
ployer of a member of them, employment 
for other members of their organization who 
may be out of employment, although the 
effect will be to cause the discharge of other 
employees who are not members.”’ Three 
of the seven judges dissented from this. 

It may well be doubted how far this case 
is authority. It really is a decision upon a 
special case; that of skilled artisans who re- 
fuse to work except with those who have 
passed their qualifying examinations; this 
may well enough be an exception. That it 
is fair to distinguish the case thus is shown 
by the fact that the majority do not purport 
to overrule Curran v. Galen which, as may 


be seen from the abstract given in a pre- | 


ceding section, is square affirmation of the 
right of non-union men in general to pro- 
tection from the unions. 
claimed, therefore, that New York cannot 
be counted for either side in estimating the 
authority. 

A case that plainly holds for the union is 
Clemmett v. Watson, 14 Ind. App. 38. In 
this case, again, a body of employees in a 


At least it may be | 


coal mine demanded the discharge of a cer- | 


The owners refusing, a strike 
was called; whereupon the employers yielded 
and the man was discharged. Again, the 
suit brought by the man forced out was to 
recover damages caused by the conspiracy. 

The gist of Mr. Justice Garvin’s opinion 
was this: ‘There is no law to compel one 
man or any body of men to work for or 
with another who is personally obnoxious to 
them. We cannot believe it to be in ac- 
cordance with the spirit of our institutions 
or the law of the land to say that a body of 
workmen must respond in damages because 
they, without malice or any evil motive, 
peaceably and quietly quit work which they 
are not required to continue, rather than 
remain at work with one who is for any 
reason unsatisfactory to them.” 

Whatever weight may be given to these 
two decisions as authority, they represent 
the view of the minority; the contrary hold- 
ing undoubtedly has the majority.’ It is, 
therefore, the general American law that 


‘ The position taken in this article that the 
non-union man is protected against the union is 
the law of the following jurisdictions at least — 
MAINE: Perkins v. Pendleton, 90 Me. 166 (1897); 
MARYLAND: Lucke v. Clothing Cutters Assembly, 
77 Md. 396 (1893); MAssacuHuseETTs: Plant uv. 
Woods, 176 Mass. 492 (1900); PENNSYLVANIA: 
Erdman v. Mitchell, 207 Pa. 79 (1903). In the 
following jurisdictions the issue is in doubt — 
ENGLAND: Allen v. Food (1898) A. C. 1 and 
Perrault v. Gauthier, 28 Can, Sup. 241 (1899), are 
for the union, but Quinn v. Leatham (1gor) A. C. 
495 and Giblan v. National Amalgamated Union 
(1903) 2 K. B. 600 are distinctly for the non- 
union man; New York: Curran v. Gallen, 152 
N. Y. 33 (1897) and Davis Machine Company 
v. Robinson, 41 Misc. 329 (1903) are for the non- 
union man, but National Protective Association 
v. Cummings, 170 N. Y. 315 (1902) and Davis v. 
United Hoisting Engineers, 28 App. Div. 396 
hold for the union. In two jurisdictions at least 
the law permits the union to force the non-union 
man out — NEw JeErRSEy: Meyer v. Journeymen 
Stonecutters’ Association, 47 N. J. Eq. 519 (1890) 


| which, however is based upon the court’s inter- 


pretation of the local trades union statutes; 
INDIANA: Clemmit v. Watson, 14 Ind. App. 38 
(1895), in which again the court relies upon the 
repeal of the former conspiracy statutes. 
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legal wrong is done by a union in procuring 
the discharge of a non-union man. Even 
if their motive is self-interest, to get all the 
work for their own members, still most courts 
hold that the union cannot be allowed to 
use the force of its numbers to crush the 
non-union man. The law of conspiracy 
from time immemorial has protected the 
single man against the attack of the com- 
bination. This is a modern instance for its 
application. Any discussion which leaves 
out the fact of conspiracy and defends the 
union upon the basis of the permission given 
individuals to compete as they please, misses 
the real point upon which the decision turns. 
To maintain free competition in general the 
courts must prevent suppression of com- 
petition by the action of the combination. 


VIII 


insist, the minority urge that what is per- 





a | wrong. 
Upon this point the majority of courts | 


mitted individuals should be permitted a | 


combination; and that as one person in com- 
petition is permitted to refuse to deal with 


a union ought to be allowed the same course 


against the combination. 


of action. But is it fair to say that con- 
certed action is of the same nature as sepa- 
rate action? Certainly, it is the usual fact 
that individual competition may be met, 
while combined action is overwhelming. 
The truth is that the combination gives to 
concerted action higher potentiality than 
separate action by individuals can ever 
have. Both boycotting and unionizing are 
conspicuous examples of the resistless 
force of numbers, and this underlying basis 
of fact is explanation enough of the sub- 
stantial similarity of the way in which both 
are treated by the courts. The law is the 
same for both, holding both wrong what- 
ever their object, because in both instances 
the courts still stand for the individual 
Until individual 
ism shall cease to be the predominant theory, 
the courts will continue to hold unionizing 
If in time the arguments for col- 
lectivism, which one hears so frequently in 


| current discussion, shall ever command the 


adherence of the great majority of men, 
then the non-union man will be left to his 


| fate by the law, but not until then. 
those who will not deal with them exclusively, | 
even though the ruin of a rival follows, so | 


Bruce WYMAN. 


CAMBRIDGE, Mass., Dec., 1904. 
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WILLIAM H. SEWARD AS A LAWYER 


By EuGENeE L. DIDIER 


i. the impression made by the Hague 
disappears when the traveller looks 
on Venice, so the early reputation of William 
H. Seward as a lawyer was dimmed, if it 
did not entirely pass away, before his later 
distinction as a statesman. Yet, for almost 
a quarter of a century, he occupied a high, 
if not a leading position, at the bar of the 
State of New York. 

Most American statesmen have been law- 
yers in their early life, but few of them 
have continued to practise their profession 
after acquiring distinction in public life. 
Among those who have been included in his 
series of articles, Aaron Burr was the only 
one who remained at the bar to the end of 
his life; perhaps he would not have been the 
solitary exception had he reached the goal 
of his ambition, the Presidency. Seward’s 
latest biographer, Frederick Bancroft, says 
that his vocation and life-long pursuit were 
politics —that his practice of the law was 
hardly more than an avocation to which 
he returned at times for financial reasons. 
Like Master Slender, he had no great love 
for the profession in the beginning, and was 
glad to exchange the smaller triumphs of the 
bar for the larger field of state and national 


politics. Although his heart was not in the- 


profession, he worked at it effectively, and 
was a successful lawyer, but without enthu- 
siasm or much satisfaction. He says him- 
self, in his Autobiography, that he ‘“‘prac- 
ticed law only for a competence, and had 
no ambition for its honors, still less any 
cupidity for its greater rewards.” 

While as yet a law student, he formed 
a partnership with his preceptor, Ogden 
Hoffman, who afterwards became a cele- 
brated criminal lawyer in New York. The 
arrangement was that Seward should receive 
one-third of the office business and all he 





earned in the justices’ courts, while Hoff- 
man had the counsel fees. After his ad- 
mission to the bar, in October, 1822, the 
partnership of Hoffman and Seward was 
dissolved, and the latter formed a partner- 
ship with Elijah Miller, at Auburn, N.Y., 
being guaranteed five hundred dollars per 
annum, by the senior partner. Seward’s 
first client was an ex-convict, from the 
Auburn prison, who entered a house to steal, 
but was frightened off before he had secured 
anything except a few pieces of worthless 
cloth. He was arrested, and indicted for 
petty larceny, for taking ‘“‘one quilted holder 
of the value of six cents,’ and “‘one piece 
of calico of the value of six cents.’’ The 
young lawyer convinced the jury that one 
piece was not “‘calico,”’ but white jean, and 
the other was not “‘quilted’’ but sewed. 
In this way, he saved his client from serv- 
ing another term in the Auburn peniten- 
tiary. 

From the beginning of his practice, Seward 
gained experience by trying his own cases 
instead of depending upon the assistance of 
older lawyers. His first year yielded him 
more than the five hundred dollars guar- 
anteed him. He soon became known as a 
safe, skilful, industrious lawyer, and busi- 
ness quickly came to him. His first chan- 
cery suit came to him in 1823, when he 
had been less than a year at the bar. The 
opposing counsel conducted the case so 
negligently that he was ruled out of court; 
the case was taken up by no less a person 
than Aaron Burr, who, by making use of 
his wonderful shrewdness and finesse, secured 
the plaintiff’s re-establishment in court. 
This case was not finally determined until 
1850, when Mr. Seward closed his business 
with the chancery court with a decision in 
his favor. 
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After practising eight years, Mr. Seward 
was elected to the New York legislature, 
in 1830 and 1832, serving four years. In 
1835 he resumed the practice of the law, with 
all of his former industry, working day and 
night. His business steadily increased, and, 
in March of that year, he wrote: ‘‘I am now 
doing a very fair business. If I continue 
to attend to it, as I have done since my 
return from Albany, it would be worth more 
than $3,000 a year to me.’”” He went to 
work at nine o’clock every morning, but 
he was interrupted by calls, messengers, let- 
ters, etc., and accomplished very little be- 
fore dinner. which was at 3.30. In those 
days a country lawyer could not follow the 
same regular office hours as a city attorney. 
People called at all hours, and asked legal 
advice, but did not expect to pay for it 
unless a definite arrangement had been 
made 

His four years in the New York legisla- 





ture, 1830-34; his position in the land office, | 


1836-37; and as governor of New York, 


the first time, I begin to feel, as well as to 
enjoy, the dignity and ease of a counsel.” 

Seward made a great reputation as a jury 
lawyer by his defence of four criminals 
although he lost all of the cases. Two of 
these were murder cases; another was the 
celebrated Van Zandt case, in which an 
Ohio farmer of that name was tried for the 
violation of the Fugitive Slave Law; the 
fourth was that of Abel F. Fitch, who, with 
others, was indicted for entering into a con- 
spiracy to destroy the property of the Mich- 
igan Central Railroad, and injure its pas- 
sengers. 

In the midst of his successful general 
practice. Seward became, suddenly, as it 
were by accident, a patent lawyer. The 
owner of a patent for a planing machine, 
heard Mr. Seward argue a case and was so 
much impressed by his ability, that he in- 
sisted on his accepting a retainer although 
he protested that he was not familiar with 
that branch of the profession. Neverthe- 


| less, he was so successful in this his first 


1839-43, had with the exception above noted | 
removed him from active practice for at | 


least ten years; 
in the last mentioned year, he had to begin 
almost at the bottom of the ladder. 


and, when he resumed it | 


These 


years of absence from the trial-table had | 


made him rusty in the law, and he was 
conscious that he knew less than he did 
twenty years before, and any young law- 


yer, fresh from his books, might have out- | 


witted the ex-Governor. In a letter writ- 
ten about that time, he says: “‘I spend my 
days in my law office: I charge reasonable 
counsel fees, and they have thus far been 
cheerfully paid. My earnings have been 
equal to the salary (of Governor), for the 
same period of time; while my expenses are 
vastly diminished. I do not work hard, 
and especially devote myself as counsel; 
have no partner, and only one clerk. I 
may earn $5,000 this year, if business con- 
tinues as it has begun.” In August, 1845, 
he noted his continued progress, and, in 
December of the same year, he wrote: ‘‘ For 





| 


patent case, that business of that kind 
crowded upon him, and he was in great 
demand, not only in New York, but in 
other cities. Before he was elected to the 
United States Senate, in 1849, he had ac- 
quired one of the largest and most lucrative 
practices in the State of New York outside 
the city of New York. His forensic argu- 
ments were clear, brilliant, interesting, and 
convincing, but theyl acked that close, exact 
reasoning that persuaded the hearer that 
there was no other side to the case except 
the one on which he argued. His pleadings 
were always strong, and he brought to bear 
on the case everything that could be found 
in the books. As a lawyer, he was a model 
of industry; he studied sometimes half the 
night; occasionally all night, and when his 
clerks arrived at the office in the morning, 
they found the floor covered with paper 
containing the result of his lucubration. 


EuGENE L. DIpiEr. 


BALTIMORE, MD., Dec.. 1904. 
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THE STATE AND THE STREET RAILWAY 


One SuccessFUL SOLUTION OF THE PRoBLEM OF THEIR Mutua. RELATIONS 


By BENTLEY W. WARREN 


THER American states have fre- 
quently accepted the action of Mas- 
sachusetts as a model on which to shape 
their own policy towards various problems 
of government. Massachusetts is one of the 
oldest and most populous of our common- 
wealths. Its people are democratic, pros- 
perous, and contented to a degree that may 
well induce investigation by citizens of 
other states to determine how far this 
condition results from qualities peculiar to 
its inhabitants, and how far from differ- 
ences in government, laws, and public poli- | 
cies. The census of 1900 shows that it is | 
at least not due to a peculiarly homogene- 
ous population, nor to a great preponder- | 
ance of native born Americans; for, while | 
the foreign born population of the country as | 
a whole was 13.7 per cent, that of Massa- 
chusetts was 30.2 per cent, being exceeded 
only by Rhode Island and North Dakota; 
nor was it due to a less rapid increase of 
foreign born population, since in the de- 
cade 1890-1900, the percentage of in- 
crease in Massachusetts was 28.8, as against 
12.4 for the United States,and was much 
greater than that of New York, Pennsyl- 
vania, and Illinois. Only Connecticut and 
New Jersey, among the older states, and 
half a dozen newly formed states, or terri- 
tories, in the West, showed a larger rate of | 
increase. 
To what extent its example may be safely | 
followed in adopting a particular policy is, 
perhaps, doubtful, unless other policies are | 
first carefully studied to determine how far | 
the apparent result is due to the selected | 
policy and not to the combined effect of | 





that and several others. Nevertheless, the 
policy of Massachusetts towards public ser- 
vice corporations has been, so far as its 
people are concerned, so successful, and has, 
upon the whole, resulted in such an exten- 
sive and satisfactory system of public utili- 
ties, that a study of that policy, and a brief 
outline of its development, may not be un- 
profitable at this time, when agitation of 
the general subject is widespread and pro- 
nounced, and the results thus far attained 
upon different lines in other states are ap- 
parently so little to the taste of their in- 
habitants. 

It would be beyond the scope of a maga- 
zine article to attempt a discussion of this 
question as regards all public utilities. 
Probably, however, none affects so many 
people or excites more general interest than 
that of street railways. Certainly none has 
been the subject of more diversity of treat- 
ment in different jurisdictions. It is, there- 
fore, proposed in this article briefly to de- 
scribe the Massachusetts policy towards 
street railways, merely prefacing it with the 
statement that the Commonwealth’s treat- 
ment of other public services is substantially 
similar, although, perhaps, in some cases 
less completely developed. 

The business of street railway transporta- 
tion in Massachusetts to-day is, speaking 


| broadly, that of a governmentally regulated 


monopoly, conducted by private corpora- 
tions, under conditions of public supervision 
designed to secure the highest degree of 
efficiency and accommodation at the least 
public expense. This attitude toward street 
railways is the result of half a century of 
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experience; but it is remarkable that so 
little departure has been found necessary 
from the broad general principles originally 
adopted by the legislature, as interpreted by 
the Supreme Court. The changes in detail 
have been many and frequent, but the 
amendment to the first charter in the very 
next year to that in which it was granted, 
practically established the entire legal sys- 
tem governing this public service. 

Massachusetts is one of the few states 
which has followed, or, to speak with 
greater historical correctness, anticipated 
the Federal theory that judges should hold 
office during good behavior. The exist- 
ence of a Supreme Court, whose members 
are secure in devoting their best years and 
ripest thought to a wise, mature, and his- 
torically consistent solution of the problems, 
and interpretation of the statutes, pre- 
sented to them, has been of incalculable 
benefit to the community. Without this 
continuity of the court, and the resulting 
natural sequence of each decision with those 
which have gone before, the orderly and 
progressive development of a street rail- 
way policy, based upon the apparent anom- 
aly of revocable locations, and the construc- 
tion of many miles of track, would probably 
have been impossible. To the vagaries and 
shifting views of an elective judiciary, capi- 
talists would never have consented to en- 
trust the safety of their investments; and 
the policy which has been found workable 
here would have had few companies on 
which to be tested. 

The first street railway decision in Mas- 
sachusetts was rendered in 1860' by the 
distinguished Chief Justice Shaw, who thus 
stated the reason for the existence of street 
railways. 

“The accommodation of travellers, of all 
who have occasion to use them, at certain 
rates of fare, is the leading object and pub- 
lic benefit, for which these special modes of 
using the highway are granted, and not the 


' Commonwealth v. Temple, 14 Gray 69. 














profit of the proprietors. The profit to the 
proprietors is a mere mode of compensating 
them for their outlay of capital in providing 
and keeping up this public easement.” 

All legislation in Massachusetts since 
that decision has been aimed at realizing 
the accommodation of travellers at certain 
rates of fare, and a limitation of the profits 
of the proprietors to a just compensation, 
and nothing more, for their outlay of cap- 
ital. 

Massachusetts differs from many of the 
states not only in the tenure of its judges, 
but in having no constitutional prohibition 
of special legislation, and no unreasoning 
dread in practice of resorting to it; in- 
fluenced probably by the consideration that 
an unwise statute applicable to a single case 
works less harm to the community than an 
unwise general statute, which can be taken 
advantage of in numerous instances before 
its weaknesses become apparent and are 
remedied. 

The first street railway companies in Mas- 
sachusetts were both chartered by special 
acts in 1853. Each charter assumed, and 
the courts have held, that the construction 
of the proposed railway created no new ser- 
vitude for which any land owner was en- 
titled to damages; and neither recognized 
any special rights of abutters on streets in 
which the railway was to be built, beyond 
requiring that they should be given notice 
of the proposed locations, and an opportu- 
nity to state their objections. The cities, 
within which the franchise was to be ex- 
ercised, were given, in their corporate capa- 
city, slight participation. This was limited 
to a condition that the charter should not 
become operative in any city unless ac- 
cepted by the city council and to a power 
of purchase upon terms provided in the 
statutes. These provisions, and that re- 
quiring notice to abutters, as distinguished 
from a general public notice before locating 
the railway, were repeated in a few subse- 
quent charters only, and then entirely dis- 
appeared. The power to fix the precise lo- 
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cation of the proposed railway in each city 
was delegated to its mayor and aldermen. 
In the following year, before either. rail- 
way had been constructed, both charters 
were amended by providing that at any 
time after one year from the opening for 
use of the tracks in any street, the mayor 
and alderman of any city might determine 
that so much of the track as was located 
within the limits of that city should be dis- 
continued, and that thereupon the location 
should be deemed to be revoked and the 
tracks should be removed by the company, 
and at its expense. This provision consti- 
tutes the distinguishing feature of street 
railway tenure in Massachusetts, as com- 
pared with that in nearly every other state 
or country. It was inserted, either ex- 
pressly or by reference to a later general 


statute to the same effect, in every subse- | 


quent street railway charter. Its impor- 
tance cannot be over-estimated. It makes 
of the street railway in effect a tenant dur- 
ing good behavior. As stated by Mr. 
Justice Colt in the only case in which this 
provision’ was directly considered by the 
Supreme Court: 

““The franchise which the plaintiffs took 
under their charter is by the laws of the 
Commonwealth thus limited and qualified. 
Their right to the use of the streets is not 
for all purposes exclusive, and must be ex- 
ercised in common with the rights of other 
travellers, and a just regard to public con- 
venience; and this end is attempted to be 
secured by giving to the officers of cities 
and towns, as the most fit tribunal for that 
purpose, the powers above enumerated, to 
be exercised as in their judgment the weight 
of the public convenience in the use of the 
streets may require.” 

During several years after 1853, except for 
a few unimportant provisions of general ap- 
plication, no attempt was made to enact a 
general street railway law. The rights of 


1 Medford & Charlestown R. R. Co. v. Somer- 
ville, rrr Mass. 232. 








each company were fixed in the special 
statute constituting its charter. In 1864, 
the first general street railway law was 
passed. It contained forty-five sections, and 
provided for many details of capitalization, 
construction, and operation. Nine years 
later this general law was revised and re- 
enacted in a statute of sixty sections. 
Under both acts, however, it was still neces- 
sary to apply to the legislature for a charter 
to organize a street railway corporation, and 
it was not until 1874 that provision was 
made for the organization of such companies 
under general laws without recourse to the 
legislature itself for the charter. 

From their introduction until the year 
1887, and whether organized under special 
charters or under the provisions of the gen- 
eral law, the legislature, with regard to the 
location, construction, and operation, ‘‘ad- 


| hered”’ in the language of Mr. Justice Hoar, 
| “with great uniformity to the policy which 





was adopted from the outset, of making 
these corporations subject in a great degree 
to the direction and control of the board 
of aldermen of the cities, and the selectmen 
of the towns, in which their franchise is to 
be exercised.” 

As the law stood in 1887, these local au- 
thorities could grant, alter or revoke loca- 
tions, could order the use of tracks to be 
temporarily discontinued, could make regu- 
lations as to the removal of snow and ice 
from the tracks, as to the rate of speed, as 
to the mode of using the tracks, as to the 
use of the tracks of one company by the 
horses and cars of another company, and as 
to the motive power to be used. In none 
of these respects was the action of the local 
authorities subject to any revision, except 
in the single case of a disagreement be- 
tween the local authorities of two munici- 
palities as to the necessity for the use of the 
tracks of one company, located in’ both 
places, by the cars of another company. In 
this one instance the decision of the question 
was left to the Board of Railroad Commis- 
sioners. 
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While it had been the policy thus to 
leave to the local authorities the determi- 
nation of so many questions affecting street 
railways, the Supreme Court had considered 
and settled the capacity in which the local 
authorities exercised this control. This 
principle, quite as important as the provi- 
sion that street railway locations could be 
revoked, was first stated by Chief Justice 
Shaw in the case already referred to.’ 

“In the first place, all public easements, 
all accommodations intended for the com- 


mon and general benefit, whatever may be | 


their nature and character, are under the 
control and regulation of the legislature, ex- 








was doubtless wise as a matter of conve- 
nience and expediency that they should be 
performed by those who, in their official 
connection with the city, would be more 
likely to discharge them without difficulty 
and to the advantage of the public.” 

Mr. Justice Hoar in the case of Union 
Railway v. Cambridge* added after the 
sentence, already quoted, about the policy 
of making street railway companies subject 
to the control of local authorities, this defi- 
nition of its nature: — 

“This control is given to these municipal 


officers, not as representing a conflicting in- 


ercising the sovereign power of the State 

either by general law or special enactment. | 
It may be done by a charter or special act | 
of incorporation, as in case of a bridge over | 


broad navigable waters; or, where the ne- 
cessity for its exercise is of frequent recur- 


rence, it may be by the delegation of power | 


to special tribunals, or municipal govern- 
ments, by general laws.”’ 
In a case decided in 1865? the proposition 


was amplified and re-stated by Chief Justice | 


character 
acted 


Bigelow, in discussing the 
which the local authorities 
exercise of control over street railways. 
“So far as they are intrusted with any 
power in relation to the location and con- 
struction of the road, 
connected with its use, these duties are 
specifically enumerated and defined, and 
they are to be performed by them, not as 
officers acting for or representing the city, 
but as a body of men on whom certain 


in | 
in this | 


and other matters | 


duties of a ministerial or quasi judicial na- | 


ture are by law devolved. These duties have 
no necessary or essential connection with 
those which they are called on to perform 


in their official capacity, as a branch of the | 


city government. They might have been 
imposed as well on any other body of men, 
if the legislature had seen fit, although it 


1 Commonwealth v. Temple, 14 Gray 60. 
? Cambridge v. Cambridge R. R. Co., ro Allen 


50°. 


o 





| the public down to 1887. 


terest, but as independent bodies, charged 
with the duty of protecting the rights and 
promoting the convenience of the whole 
public.” 

These cases, however, established no new 
doctrine, but merely applied to street rail- 
ways the principle already settled by the 
decision in Vinal v. Dorchester,‘ long before 
street railways had been thought of, regard- 
ing certain powers of aldermen and select- 
men over railroads. 

Two significant facts appear as a result of 
legislation and judicial decisions affecting 
street railways and their legal relation to 
These were, first, 
that the corporations owning and operating 
railways had enjoyed no 
vested rights whatever in the highways, 
and, second, that no relation, contractual 


received and 


‘or otherwise, had been established between 


these corporations and the cities or towns 
in which the railways were operated. The 
only legal relation existing was one between 
the Commonwealth itself and the street 


railway corporations and the only authority 


over them was that of the legislature, repre- 
senting the Commonwealth, acting either 
directly, through general laws, or indirectly, 
through boards of aldermen and selectmen, 
to whom it had delegated certain of its 
powers. These facts must be borne con- 


3 Union Railway v. Cambridge, 11 Allen 287, 
at 292. 
* 7 Gray 421. 
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stantly in mind, for they are of great im- 
portance in considering the development of 
the system since 1887 when the introduc- 
tion of electricity as a motive power, and 
the great multiplication of companies and 
increase in street railway mileage began. 

That year ended the period of construc- 
tion of street railways to be operated by 
horses. The use of electricity as a motive 
power began the following year; and within 
a few years had everywhere superseded the 
use of horses on existing railways. 

At the same time the legislature began to 
abandon the employment of purely local 
bodies like aldermen and selectmen as its 
agents in the exercise of authority in the field 
of street railway construction and operation. 

Some years previously the legislature had 
established the Board of Railroad Commis- 
sioners. A brief description of the purpose, 
functions, and character of this board will 





explain its prominence in street railway | 


matters since 1887. The original design was 
to create, somewhat on the lines of the 
recently established Bureau of Corporations 


at Washington, an advisory commission to | 


obtain full and intelligible reports covering 


With the exception of a few years, during 
which, under carefully limited restrictions, 
this board could compel reductions in street 
railway fares, and this exception no longer 
prevails, its only power with respect to both 
passenger and freight rates has been to hear 
complaints in specific instances, and to make 
recommendations of changes in cases deemed 
by it desirable and just. All such recom- 
mendations must be included in its annual 
report to the legislature. So fair has been 
its action, however, that the writer recalls 
but one instance in which a corporation has 
refused to follow such a recommendation. 
In that particular case the legislature, after 
considering the report and recommendation, 
authorized the board by a special statute 
absolutely to establish the new rates. 

The commission is made up of 
members, and a position upon it is regarded 
as a high honor; of the five lawyers who 
have acted as its chairman, one had re- 
signed from the bench of the 


three 


Superior 


| Court, the great trial court of the Com- 


monwealth, and another had declined ap- 
pointment as a justice of the same court. 


| All five have been men of high personal 


the results of the operation, the financial | 


transactions, and the physical condition of | 
| the hoard, it has been customary to seek a 


the railroads in the state, and to transmit 
to the legislature each vear the information 
obtained, with suggestions and recommenda- 
tions of legislation. Unlike the purpose in 
creating such commissions in many other 
states, the 
intended to be little more than advisory, 
and, except in some minor details, was 
given no absolute authority. This original 


design has been generally followed during | 


the thirty-two years of the board’s exist- 
ence. Even to-day, after a continuous ex- 
tension of its jurisdiction, a careful exami- 
nation of its functions shows that its powers 
are chiefly in the nature of a veto. There 


is little action which it can order a corpora- | 


tion to take, but the number of corporate 
acts forbidden, unless its approval has been 
obtained, covers a wide range of subjects. 


character and of undoubted professional at- 
tainments. In the two other members of 
representative business man, conversant 


with the effects of transportation on general 


| business, and a practical railroad man, fa- 
| miliar with the problems of railroad opera- 


Massachusetts commission was | 


tion. During all its history there has never 


| been even a hint that any action of the 


board was 


influenced by corrupt or im- 
proper motives. 

To this board, in the evolution of the 
street railway policy since 1887, has been 
transferred, either absolutely or indirectly, 
the greater part of that authority formerly 
delegated by the legislature to boards of 
aldermen and selectmen. 

The legislative action by which the au- 
thority of boards of aldermen and select- 
men has been either entirely superseded or 
else rendered ineffectual without the ap- 
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proval of some other tribunal, may be more 
conveniently examined under the two heads 
of that affecting construction, and that af- 
fecting operation, of street railways. The 
two processes, however, have been, in fact, 
contemporaneous. 

By a special statute in 1887, authorizing 
the consolidation of al! companies running 
cars into the city of Boston, the legislature 
provided that no location, and no altera- 
tion or revocation of a location, of the 
tracks of a street railway company in Bos- 
ton, Cambridge or Brookline, should be 
valid until approved by the Board of Rail- 
road Commissioners. In 1888, it was pro- 
vided that no company should run its cars 
over, or use the tracks of, another company, 
unless the authority to do so had been ap- 
proved by the Board of Railroad Commis- 
sioners. In 1895 followed the enactment 
that no street railway track should be con- 
structed at grade across a steam railroad 
track without the consent of the Board of 
Railroad Commissioners, or, at the election 
of the company wishing to construct the 
railway, of a special commission to be ap- 
pointed by the Superior Court on petition 
of the company. In 1897, the grant by 
local authorities of the right to lay tracks 
in state highways, which in recent years 


have been greatly extended and now in- | 


clude 448 miles of important highway, was 
rendered useless without the approval of the 
Massachusetts Highway Commission. 

In the same year, a special committee 
was appointed by the governor to consider 
the relation between street railway com- 
panies and the municipalities within the 
limits of which the railways were operated. 
Based upon the report of this committee, 
the legislature of 1898 passed an act? ma- 








terially amending the provisions of existing | 


law. The most important change, affecting 
the location of street railways, extended to 


1 These companies owned about one half of the 
470 miles of street railway track then operated in 
Massachusetts. 

2 Acts, 1898, chapter 578. 









the whole State that feature of the special 
law already in force in Boston, Cambridge 
and Brookline, that no revocation of a 
street railway location should be valid with- 
out the approval of the Board of Railroad 
Commissioners. Although this general act 
of 1898 did not require such approval to 
the grant of a location by aldermen or se- 
lectmen in every case, it provided that a 
location in any street should not be valid 
unless so approved, if ten in number, or a 
majority in value, of the owners of real 
estate abutting on the street, filed with the 
railroad commissioners a protest against 
the proposed location. The act also au- 
thorized the commission to grant an original 
location in a city, or town, without regard 
to the action of the aldermen or selectmen, 
when the location seemed to the commis- 
sion necessary to connect existing locations 
in neighboring places. 

About ten years ago, the legislature es- 
tablished a Metropolitan Park Commission, 
with authority to lay out and establish an 
extensive system of parks and connecting 
parkways or boulevards for the metropoli- 
tan district embracing Boston and a large 
number of the flourishing cities and towns 
within a radius of about ten miles. The 
Attorney-General having decided that the 
local boards of aldermen and _ selectmen 
could not grant street railway locations in 


| these parks, or in the parkways leading to 


or connecting them, the legislature gave to 
the Metropolitan Park Commission exclusive 
authority to grant such locations. 

In 1tgo1, after a decision of the Supreme 
Court that street railways, with the consent 
of only the local authorities, might be con- 
structed and operated upon private land 
outside the limits of public ways, the legis- 
lature at once prohibited such construction 
or operation without the approval of the 
railroad commissioners, and gave to them 
exclusive jurisdiction as to the details of 
the construction and operation. Two years 
later, when the legislature authorized street 
railway companies to acquire land by emi- 
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nent domain, for certain limited purposes, 
the approval of the railroad commissioners 
was made a condition precedent to the ex- 
ercise of the power. 

The provision in the street railway act 
of 1898, for a protest by abutters against a 
street railway location, was construed by 
the railroad commissioners to authorize 
them to refuse their approval of the loca- 
tion only when an equally available loca- 
tion might be secured, and not when their 
refusal to approve might practically compel 
the abandonment of an entire proposed rail- 
way, to which the objectionable location 
was indispensable. This narrow construc- 
tion caused much dissatisfaction, but its 
effect was not long felt, for in 1902 the legis- 
lature extended to the whole state, after 
fifteen years’ experience of its operation and 
effect in Boston, the provision that no lo- 
cation, and no extension or alteration of a 
location, granted by a board of aldermen or 
selectmen should be valid until the Board 
of Railroad Commissioners certified that it 
was consistent with the public interests. 

This statute finally rounded out the state’s 
policy relative to street railway locations, 
and where fifteen years before a board of 
aldermen or selectmen could grant a loca- 
tion, extend it, alter it, or absolutely revoke 
it, in its own discretion, its action has now, 
in each of these respects, been rendered 
only initial or preliminary to that of the 
State Board of Railroad Commissioners, and 
possesses validity only as the State Board 
shall certify its approval. In passing upon 
a particular location the railroad commis- 
sioners consider not only the general ques- 
tion of the necessity for the proposed street 
tailway, but also whether the conditions 
and restrictions imposed by the local board 
are consistent with the general laws of the 
Commonwealth and with the interests of 
the whole public. 

The various changes, however, have not 
affected the legal situation of street railway 
companies. The legal security of their lo- 
cations in the streets is no greater than be- 








| 
| 
| 


fore. Practically, no doubt, their owners 
feel more confident of securing just treat- 
ment from the action of one conservative 
and permanent board, than could be hoped 
for from many different and unrelated local 
boards, possessing no necessary familiarity 
with general transportation problems, and 
usually selected only for their fitness to 
deal with administrative questions of purely 
local interest. 

There is still to be considered the develop- 
ment by which the control over the opera- 
tion of street railways has been placed in 
the hands of State officials. The legisla- 
ture, in 1891, gave to the railroad commis- 
sioners alone the power to order additional 
accommodations for the travelling public. 
In 1895 they were given exclusive jurisdic- 
tion of the subjects of providing street cars 
with suitable fenders, and of the method of 
suitably heating the cars during the winter 
months. By subsequent statutes the duty 
of the board to regularly inspect the rail- 
roads of the Commonwealth and their 
method of operation, was extended to in- 
clude street railways; companies were re- 
quired to equip their cars with such brakes 
and emergency tools as the board might 
order; and a prohibition was placed upon 
opening any street railway for public use 
until the commissioners should certify that 
all laws relative to its construction had 
been complied with, and that it appeared 
to be in a safe condition for operation. In 
1903 the former permissive authority of 
boards of aldermen and selectmen to regu- 
late the speed of cars and the mode of use 
of the tracks of street railway companies 
was made mandatory, and the law was 
further amended so that all such regula- 
tions of the local officers were subject to 
the approval, revision or alteration of the 
railroad commissioners 

The treatment of the question of fares is 
a subject by itself, but its importance, and 
the fact that it illustrates the same tendency 
toward exclusive state control, will excuse 
a brief reference to it. The legislature 
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itself, in the early charters, frequently in- 
serted some maximum limitation of fares. 
These original limitations, however, were so 
far in excess of anything now charged as to 
be no longer material. Often, also, alder- 
men and selectmen endeavored, as a condi- 
tion in locating a railway, to prescribe its 
fares. These attempts, though unauthor- 
ized, were indirectly recognized in some of 
the early general legislation. The first gen- 
eral act provided that the mayor and alder- 
men of a city, or selectmen of a town, 
might apply to the Supreme Court for the 
appointment of a special commission to re- 
vise street railway fares. 
commission, when confirmed by the court, 
was final and conclusive for one year, but 





The report of the | 


the commission could not raise fares be- | 
yond the rate fixed by agreement between 


the local authorities and a company, as a 
condition of location, nor so reduce them as 
to deprive the company of a minimum 


profit of 10 per cent upon the actual cost of | 


its railway property. The duties of these 


special commissions were transferred to the | 
railroad commission, after its creation, but | 
its action was subject to the same limita- | 


tions. In the Street Railway Act of 1898," 
both limitations upon their power were re- 


provision that fares should not be reduced 
below the average rate charged for similar 
service of other companies operated under 
substantially similar conditions. 

In r1gor all absolute power to regulate 
street railway fares was, at the suggestion 
of the railroad commissioners themselves, 
taken away, and street railway fares were 
made subject to the provisions which had 
always prevailed regarding railroad fares: 
that the board should hear complaints and 
make recommendations, the authority to 
enforce the recommendations remaining in 
the legislature. In a very recent case” the 
Supreme Court held that this recommenda- 


1 Acts, 1898, chapter 578, section 23. 
? Keefe v. Lexington & Boston St. Ry. Co., 
85 Mass. 183. 


tory power of the railroad commissioners is 
exclusive, and that attempted conditions to 
fix rates of fare in grants of location by 
boards of aldermen or selectmen are invalid 
and of no effect. 

The old statute forbidding the special 
commissioners, and afterwards the railroad 
commissioners, to raise fares above the rate 
fixed by agreement as a condition of loca- 
tion or otherwise, refers specifically to agree- 
ments between the company, on the one 
hand, and the mayor and aldermen of a 
city or the selectmen of a town on the 
other hand. It in no way recognizes an 
agreement between a company and a muni- 
cipality in its corporate capacity, or between 
a company and the local authorities as rep- 
resenting the municipality. This statutory 
reference did not, therefore, in any way 
conflict with, but rather confirmed the 
principle laid down in Cambridge v. Cam- 
bridge Railroad Company; 

Any statement of the Massachusetts policy 
regarding public service corporations, and 
particularly regarding street railway com- 
panies, would be incomplete without a word 
as to its features governing capitalization. 


| It is at this point and in the regulation of 
| this important matter that the State has 
pealed, and there was substituted the single | 





successfully sought to limit the profits of 
those providing the service to a just com- 
pensation. The earliest street railway ¢har- 
ters prohibited the issue of any share for a 
less sum, to be actually paid in, than the 
par value of the shares. Subsequent special 
charters contained the same provision, which 
was re-enacted in the general law of 1864. 
The further restriction was then added that 
the payment must be in cash, and that the 
directors should be personally liable for all 
debts until they filed a sworn certificate of 
the full cash payment of the company’s 
capital. These provisions are still in force. 

The first general act authorizing an in- 
crease of capital stock, and the first general 
act authorizing the issue of mortgage bonds, 


3 ro Allen 50. 
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by a street railway company, required the 
approval of the railroad commissioners to 
the increase of stock or issue of bonds, and 
an investigation by them of the physical and 
financial condition of the company. Un- 
less such investigation indicated that the 
value of the company’s property, exclusive 
of the value of its franchise or good-will, 
was equal to the amount of its liabilities, 
the approval could not be obtained. The 
practice, under these statutes, to ascertain 
such value, has been to require an expert 
independent appraisal of the physical prop- 
erty of a company seeking authority to 
issue either additional stock or mortgage 
bonds. 

Prior to the passage of these two statutes, 
neither stock nor bonds could be issued 
except by authority of a special statute, 
and such special legislative authorizations 


were occasionally made after these general | 


statutes had rendered them unnecessary. 
Unless a special act so required, an issue of 
securities under its provisions was not sub- 
ject to the railroad commissioners’ super- 
vision. In 1894 the legislature’ enacted a 
series of statutes, usually called the Anti- 
Stock Watering Acts. These Acts pro- 
hibited the issue of any stock or bonds, 
whether the issue was authorized by special 
statutes or under general laws, without the 
approval of the railroad commissioners, 
and only to such amounts as they might 
from time to time vote to be necessary. 
They further provided that when stock was 
issued it should be first offered to the stock- 


holders at its market price, as determined 


by the railroad commissioners, and if not 
taken by the stockholders, should be sold at 
public auction, but in either case, at not 
less than the par value. At the present 
time, the total capital stock and indebted- 
ness of the Massachusetts street railways is 
nearly $110,000,000, of which $70;000,000 
has been issued under the highly restrictive 
provisions of the Anti-Stock Watering stat- 
utes. Of the $40,000,000 issued before the 
passage of those acts, one-half was issued 














under the requirements for an appraisal of 
the physical property of the companies and 
for an authorization by the board. That 
these laws governing capitalization have 
been effectual is sufficiently shown by the 
United States census bulletin of 1902. 
That gives the average amount of stock 
and bonds per mile of street railway track 
in the whole country as $96,287, and the 
average in Massachusetts as only $39,067. 
Other states containing American cities of 
the first importance show these average 
amounts of stock and bonds per mile: Cali- 
fornia, $90,166; District of Columbia, $165,- 
608; Illinois, $135,507; Louisiana, $113,313; 
Maryland, $156,142; Missouri, $152,206; 
New Jersey, $148,155; New York, $177,532; 
Ohio, $71,805; Pennsylvania, $103,267. The 
significance, to the public, of these figures 
is that the corporations must pay interest 
on so much of the capitalization as repre- 
sents debt, and will strive to pay dividends 
upon that part of it representing capital 
stock, and that the Supreme Court of the 
United States may hold that they are en- 
titled to earn dividends upon all their cap- 
ital stock before they can be compelled to 
either reduce their rates for the service ren- 
dered, or substantially to improve the char- 
acter of that service. 

That Massachusetts has more miles of 
street railway than any other state except 
New York, shows that the revocability of 
locations has not unduly checked enter- 
prise. Indeed, rather the reverse has been 
true. Until the power of local authorities 
to grant locations was restricted, many use- 
less and unprofitable lines were built. Even 
with their carefully restricted capital, the 
street railway companies in 1903 paid to 
their stockholders in dividends only twice 
as much as they paid to the State in taxes; 
and several of the more recently organized 
companies have become financially embar- 
rassed. 

Could there be a greater contrast than 
that between the system in Massachusetts, 
and those which have been adopted or de- 
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veloped in other jurisdictions? In Massa- 
chusetts every location is subject to revoca- 
tion, and every mile of track in the public 
highways may be ordered up at the expense 
of its owner, if certain designated officers 
think such action necessary in the public 
interest. Capitalization and indebtedness 
are limited by the independent judgment of 


expert public officials to the actual physical | 


cost of the properties provided for conduct- 
ing the public service. Every avenue to 
speculative profits and stock watering, in 
its many forms, is closed, and an investor 
may hope at best for only a very moderate 
return upon his actual cash investment. 
The hands of the government are tied neither 
by the existence of perpetual franchises in 
the streets, nor by the almost equally trou- 
blesome franchises for fixed terms under 
which the public is at the mercy of the 
company until the expiration of the term 
contracts, when a new bargain must be 
made. Massachusetts is free from the ne- 
cessity for such bargains, in the negotiation 
for which the municipal authorities, if hon- 


est, feebly endeavor to foresee and provide 
for the changing conditions likely to arise | 








during the twenty or more years to follow 
the date of the new contract; and, if they 
are dishonest, sell the property of the pub- 
lic, but themselves retain the consideration. 
Whether it is too late to apply the Mas- 
sachusetts system in other states, and 
whether their legal conditions and the tem- 
per of their people would render a gradual 
change to this system, as the term franchises 
expire, inexpedient or impossible, are ques- 
tions which it would be presumptuous in 
one at a distance to attempt to answer. 
Undoubtedly such a change would be 
feared by the managers of corporations in 
those states, where a strong feeling of an- 
tagonism has grown up, either as a legiti- 
mate result of a mistaken system, or be- 
cause of inherent differences in the attitude 
of the public toward corporations. If the 
change could be properly and safely effected, 
however, other states might be congratu- 
lated, as Massachusetts certainly is to be, 
upon having adopted a policy which has 
resulted in making of those who conduct 
its public services, real public servants. 
BENTLEY W. WARREN. 


Boston, Mass., Dec., 1904. 
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Communications in regard to the contents of the Magazine should be addressed to the Editor, 


S. R. WRIGHTINGTON, 31 State Street, Boston, Mass. 


The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


Dean MELVILLE M. BiGELow, whose por- 
trait is our frontispiece and whose essay on 
the teaching of law is a feature of this issue, 
may be claimed as the product of all parts of 
our country as well as of England. He was 
born and educated in Michigan, graduating 
from the University of Michigan in 1866, and 
began practise in Memphis, where his first 
essays as a text writer were made. He has 
received the degree of Ph.D. from Harvard, 
and of LL.D. from Northwestern University. 
Though he has long served as non-resident 
lecturer at the Law School of the University of 
Michigan and has lectured at other schools, it 
is with the School of Law of Boston University 
that he has been most closely identified. He 
was a member of the faculty from its founda- 
tion and in 1902 was made its Dean. As the 
author of works of authority on estoppel, torts, 
bills and notes, wills, and the history of pro- 
cedure, he is even better known to the profes- 
sion. Some of these were written during his 
residence in England, where he enjoyed the ac- 
quaintance of the leading scholars and jurists 
of the time, and he relates that it was a phrase 
of Lord Bowen’s in a conversation shortly 
after the famous decision of Mogul Steamship 
Co. v. McGregor, that ‘‘the law should follow 
business’’ that inspired the doctrines embodied 
in our leading article. His long experience as 
a teacher and his acknowledged rank as a 
scholar will make his leadership especially 








welcome to those. who are disposed to criti- 
cise as too academic the methods of instruc- 
tion favored in some of our most famous | 
schools of law. 

It is always difficult to secure contributions | 
from lawyers in active practise, but we are | 
fortunate in presenting in this issue an article | 
of especial interest to all counsel for public 


| versity. 


service companies by 
Mr. Bentley W. War- 
ren of Boston. Mr. 
Warren’s interest in 
the broader questions 
of state policy has been 
shown by his work 
on the Massachusetts 
Civil Service Commis- 
sion and his intimate 
professionalconnection 
with the recent great 
street railway develop- 
ment of Massachusetts 
entitles him to speak with authority. The 
growth of suburban electric lines is now press- 
ing for solution in other parts of the country 
the problems that have already been dealt with 
in the more thickly settled sections of New 
England, and the conclusions drawn from 
local experience have therefore an application 
that should give them the widest interest. 
Professor Wyman, who contributes to this 
number, is already well 
known to readers of 
the GREEN Bac by his 
articles on the prob- 
lems presented by the 
combinations of labor 
and of capital. Upon 
this general subject of 
the law governing the 
Industrial System, he 
has’ given several 
courses of lectures in 
recent years both in 
the Summer Quarter 
of the new Law School 
of the University of Chicago, and for the 
department of Economics of Harvard Uni- 
His course in the Harvard Law 
School on Public Service Corporations 1s closely 
connected with this line of work. Upon both 
of these related subjects he has edited books 





BentLey W. WARREN 
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Events of the past month of national im- 
portance have had also a special interest from 
a legal standpoint. Chief among these are the 
recommendations in the President’s message 
relating to national regulation of railroad 
rates and insurance companies, and the bill 
already introduced in Congress providing for 
circuit courts of commerce. The constitu- 
tional questions involved and the possible 
changes in practise implied will at once com- 
mand the thoughtful consideration of the bar. 
The hearing before the Privy Council of Eng- 
land in the Greene-Gaynor extradition pro- 
ceeding, which will doubtless be decided by 
the time this is printed, presents subject for 
interesting discussion. The decision of the 
New York Court of Appeals in the ‘‘ Transfer 
cases’’ apparently establishes a startling pre- 
cedent if we may believe the early reports 
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THE magazines of the month have been 
characterized by the publication of many in- 
teresting and important addresses, most of 
which were delivered before the Congress of 
Arts and Sciences at St. Louis in September. 
They deal with a wide range of topics, from 
problems of policy of bench and bar to dis- 
cussions of ancient legal history and from in- 
ternational law to equitable conversion. Per- 
haps the most striking of the first mentioned, 
both from the prominence of its author and 
the bearing of his personal experience on 
the topic discussed, is the commencement ad- 
dress of Hon. Elihu Root at the Yale Law 
School, entitled ‘“‘Some Duties of American 
Lawyers to American Law,” which is pub- 
lished in the Yale Law Journal for December 
(Vol. xiv., p. 63). It opens as follows: — 

“In this country of common opportunity 
for exceptional success, no career opens so 
many and such varied pathways to great use- 
fulness and to fame and fortune as does that 
of the lawyer. The conditions precedent to 
a lawyer’s success are severe. He must ac- 
quire sound learning; he must be trained to 
clear thinking and to simple and direct ex- 
pression; he must be both intellectually and 
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which state that they purport to overrule the 
Legislature on other than _ constitutional 
grounds. The opening of many state legisla- 
tures recalls the perennial problem of hasty 
and ill-considered legislation that seems in- 
evitable under present political conditions, 
and the opportunity afforded to men trained 
in the law to perform a valuable public ser- 
vice in detecting and preventing these costly 
errors. Finally, the inauguration of Governor 
Folk of Missouri, the reward for his services 
in uncovering by skillful and persistent cross- 
examination and consummate handling of 
men, the sources of corruption in a great mu- 
nicipality, should afford inspiration to every 
patient and fearless attorney. We are glad 
to announce that all of these topics will be 
discussed in our next number by authors 
qualified to speak with authority. 
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morally honest, and he must have the quality 
of loyalty to every cause in which he enlists. 
He should have the tact which comes from 
real sympathy with his fellow-men, and he 
will be far better for the saving grace of sense 
of humor, which brings with it sense of pro- 
portion and good judgment.” 

“The lawyer who exercises these qualities 
is certain of professional emoluments greater 
than those received by the members of arty 
other profession, old or new. But he is cer- 
tain of far more than this. As he goes on in 
life, a multitude of personal relations grow up 
between him and his clients. Some of these 
clients are strong and able, and with them 
the relation is of mutual respect and helpful- 
ness. Others are weak and dependent, and 
to them he furnishes not merely learning, but 
support and strength of character and moral 
fiber. The feeling of all is characterized by 
confidence and trust. The growth of his own 
character responds to the requirements of this 
esteem. In time other people come to feel 
and to adopt to a great degree the opinion 
and attitude of the clients who know him best. 
And so he rounds out his career in possession 
of that priceless solace of age — the respect 
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and affection of the community which makes | 
' rests first upon the lawyer.” 


up his world.” 
‘In all these relations the lawyer can, if 


he will, exercise a powerful influence over the | 


thought and sentiment of his community.” 


‘‘All these opportunities carry correlative | 


obligations.”’ 


“The lawyer’s profession demands of him 
something more than the ordinary public ser- 


vice of citizenship. He has a duty to the | 


law. In the cause of peace and order and 
human rights against all injustice and wrong, 
he is the advocate of all men, present and to 
come.” 

“It is of little consequence that any par- 
ticular law fails of effect for want of public 
assent, except that each instance of disregard 


of law tends to weaken respect for law in | 
general. But the same inexorable rule applies | 


to the fundamental principles which underlie 
systems of law. If they come'to be without 


the genuine assent of the people to their jus- | 


tice and expediency, they also will fail of 
effect; a system founded upon them will fail, 
and a general structural and institutional 
change will take place.” 

‘*The path of departure from true principles 


always proceeds by gradual and unobtrusive | 


divergence. There are comparatively few who 
appreciate the value and importance of a rule, 
as distinguished from justice in a particular 
case. The great rules of right established in 
our constitutions were of impersonal and im- 
partial origin.” 

‘‘They can be maintained only by a people 
who believe in them.’’ ‘‘To preserve and fos- 
ter such a living faith of the people in the 


supreme value of the great impersonal rules | 
of right which underlie our system of law, is | 


the highest and ever-present duty of the 
American lawyer.” 

The rules which constitute such a body of 
law, however, change from age to age with 
changing conditions. 

‘‘Wrong constantly assumes new forms and 
adopts new methods, and the spirit of the 
law must answer with new expression and 
remedy. The law always tends to become 


fossilized; procedure always tends to become | 


technical and complicated; eternal vigilance 
and ever recurring reform are the price of 





efficiency. The obligation to lead in these, 


‘*We find a class of rules,’’ however, ‘‘ which 
it is essential to preserve inviolate.” 


“These provisions seldom themselves de- 
clare the principles to which they are de- 
signed to give effect. They secure to the 
individual citizen certain specified statutory 
rights, the reason for which is not always ap- 
parent on the surface; and it frequently hap- 
pens in individual cases that the assertion of 
these specified rights appears to the public to 
be technical and contrary to the justice of 
the case. Yet unless rules of law securing 
these specified rights are maintained inviolate, 
the general principles which we profess are 
not practically available for the protection of 
any citizen.” 

It is the duty and privilege of the lawyer 
to promote an appreciation of the reasons for 
these rules. 

‘‘There is one general characteristic of our 
system of government which is essential and 
which it is the special duty of lawyers to 
guard with care — that is, the observance of 
limitations of official power. This observance 
can be secured only by keeping alive in the 
public mind a sense of its vital importance.” 

‘““The more frequently men who hold great 
power in office are permitted to override the 
limitations imposed by law upon their powers, 
the more difficult it becomes to question any- 
thing they do, and the people, each one weak 
in himself and unable to cope with powerful 
officers who regard any questioning of their 
acts as an affront, gradually lose the habit of 
holding such officers accountable, and ulti- 
mately practically surrender the right to hold 
them accountable.’’ ‘‘ No one is so well fitted 
as the lawyer to ascertain the true limits of 
official authority, and no one can do so much 
as he to form public opinion regarding this 
class of questions, upon the lines not of par- 
tisan political advantage, -but of independent 
and impartial judgment.” 


A PERIL to our judiciary from political 
preferment for judges, is the subject of a 
timely article by Hon. Robert McMurdy in 
the November Albany Law Journal (vol. xvi, 
Pp. 335) entitled ‘‘ Judges as Candidates.” 
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‘‘We may safely start,’’ he says, ‘‘with the 
proposition that the great body of the people 
believe that the legislative and executive 
branches of our governments are under the in- 
fluence of aggregated wealth. There is left 
but a single branch of the government free 
from this suspicion. Fortunately the judi- 
ciary has, with rare exceptions, enjoyed the con- 
fidence of the people in this country, but it 
does not follow that it always will have this 
confidence, nor indeed will it be entirely free 
from the influence referred to. The people are 
not deprived of their rights in a day. They 
sometimes have them restored in short order, 
but they are always taken away by degrees. 
Nor will the suspicion or belief that the judi- 
ciary is under the influence of the capitalistic 
class be a sudden realization, but rather a 


radual dawning, and it behooves a patriotic | 
§ Pp 


people not only to see that its judiciary is 
kept free from the dominating influence of 
any class, but that the presence of such a con- 
dition be not suspected.” 


Atter calling attention to the feeling already | 


existing in some cities against the police courts, | 


and the dissatisfaction in others with the sys- 


tem of elective judiciary, he suggests the dan- | 
ger that the allurements of power could not | 
be withstood by some and that in consequence | 


all would be under suspicion. 


“Tt is far better for the public good that no | 


candidate for an administrative or legislative 


| 
| 
| 





be a large factor in insuring the confidence of 
the people not only in our judiciary but in our 
judicial system. 





THE views of Mr. Justice Brewer referred to 
in the last article, though expressed some time 
since, may be appropriately summarized in 
this connection, especially since they have been 
recently reprinted in the Chicago Law Journal. 
The public always awaits with interest his 
utterances, and the article in The Independent 
(Vol. lvii., p. 311) on “‘Organized Wealth and 
the Judiciary”’ deserves more than passing at- 
tention. Though instances of even the sus- 
picion of the direct use of money are singu- 
larly few, ‘‘it must,” he says, ‘‘be conceded 
that there are good citizens who are appre- 
hensive that the same insidious influence which 
corporations sometimes exercise over legisla- 
tors is also exerted over judges. We all know 
that electing one to judicial office does not 
change his character or increase his wisdom. 
Election is not a work of moral reformation, 
and the judge is substantially the same man 
after as before it. True, there is quite a 
common feeling that a judge is possessed of 
superior wisdom.”’ 

“Still he is the same man that he was 
before election, and if then susceptible to im- 


proper influences, is in danger of yielding to 


office should be taken from the judicial branch | 


of the government than that now and then 
some brilliant public servant should be hon- 
ored.”’ 

The importance of this is emphasized by the 
increase in litigation involving great vested 
interests. The author concludes that: 

‘‘Whether by constitutional amendment, as 
suggested by Justice Brewer, or by an en- 
lightened public sentiment, it would seem to 
be well to establish the principle wherever we 
can, that no judge shall be a candidate for 
any but a judicial office during the term for 
which he is elected, whether or not he resigns 
before the term is ended. This would insure 
a judiciary largely removed from the influ- 
ence of the party managers. It would keep 
off the bench men who are politically ambi- 
tious, merely. It would tend to more evenly 
balance the scales of justice. And it would 








like influences after his elevation. There is, 
however, not only in the incumbent, but in 
the community, a high regard for the judicial 
office; and in the selection of judges there is 
always a looking to the character of the man, 
almost, as one might say, an instinct, which 
chooses an honorable lawyer for the place.” 

“It must also be remembered that a high- 
minded man on his elevation to office, even a 
judicial office, does not change his previously 
settled political convictions.” 

“So it is not strange, but, on the other 
hand, is to be expected that, if a political 
question is presented, his prior convictions 
will largely influence his decision.” 

‘‘There are two things which tend to min- 
imize the possible effect of all outside influ- 
ence, including therein the influence of cor- 
porate wealth and power. One is the indispo- 
sition of the American people to transfer one 
from judicial to political life. It is encourag 
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ing that this disposition is growing. I firmly 
believe in its wisdom, and should not regret 
even constitutional amendments forbidding 
any such transfer.” 

““The second is the permanence of judicial 
life.’’ ‘‘There are some who consider this long 
tenure of judicial office as a sort of anachro- 
nism in republican institutions; but the surest 
guaranty of the permanence of republican in- 
stitutions is the stability of judicial office. 

“‘Coming closer to the specific question, it 
is urged that corporations by their wealth 
and power are potent in conventions and 
with executives, and thus have large, if not 
controlling, influence in the nomination or ap- 
pointment of judges; that naturally they 
will seek to put in judicial position those 
friendly, and that thus gradually they will 
secure a dominance over judicial decisions, 
making them in harmony with their interests. 
It is well to look a matter like this squarely 
in the face and consider both the possibilities 
and dangers. It will be perceived that the 
question does not imply the gross form of 
pecuniary corruption, but only the insidious 
influence of accumulated wealth and power. 
It is useless to try to laugh the suggestion 
down as though it were outside the range of 
possibilities. But is there good foundation 
for the suspicion? 

“The considerations already noticed are 
against it. They tend to place judges be- 
yond the range of outside influence. Let me 
also notice other matters which may relieve 
the fears of many. Corporations generally 
complain that the administration of the law 
in the courts is unfavorable to them. There 
is, in fact, whether well or ill founded, a pop- 
ular prejudice against corporations, and that 
prejudice finds expression in the verdicts of 
juries, which, in doubtful matters, usually 
favor the individual and punish the corpora- 
tion. But so far as the individual and the 
corporation have conflicting interests, the ad- 
ministration of the law cannot favor each. 
If one is favored, the other is injured. When 
each complains, may it not well be because 
there is in fact no favoritism?” 

The restraint of public sentiment and the 
publicity of the press are helpful. Managers 
of corporations, moreover, are not consciously 
public enemies. All their interests are in the 





wellbeing of the republic. The great bulk of 
litigation is not between corporation and in- 
dividuals, but between different corporations, 
and their safety lies in the integrity of judges. 

“But, after all, the surest guaranty is the 
growing earnestness of the demand for higher 
integrity in all official life. No one can com- 
pare generation with generation without being 
conscious of a wonderful improvement. A 
few centuries ago a judicial decision meant 
favoritism. Still later it meant corruption, 
and the great Lord Bacon could only plead 
the custom of the times in extenuation of his 
misconduct. All that has passed away, and 
now judicial corruption is a thing almost un- 
known. Nor is official integrity confined to 
judicial life. How very rare are the instances 
of failure! Think for one moment of the hun- 
dreds of thousands in the employ of this gov- 
ernment and only here and there does one 
prove false to his trust. We hear through 
the papers of every such instance and are 
sometimes alarmed thereby, but we seldom 
think of the hundreds of thousands of those 
who are true and of whom no mention is 
made. More and more is integrity in officia 
life the rule. And it is the rule because of 
the increasing integrity in personal life. Of- 
ficials will never be better than the people for 
whom they act, and as personal integrity pre- 
vails, so more and more will it become the 
characteristic of all official, and especially of 
all judicial, life.” 

AN interesting discussion of ‘‘The Office of 
Expert Witness,” by Professor M. J. Wade of 
the Iowa State University, appears in The Law 
Register of Nov. 23d and Nov. 3oth, (vol. 24, pp. 
926 and 942), in which he deprecates the in- 
discriminating abuse of experts and urges an in- 
telligent effort to correct acknowledged abuses. 
He lays a foundation for this reform by a plain 
statement of the importance of such wit- 
nesses to a proper trial of difficult cases, and of 
the errors into which experts are prone to 
fall. In the first place their disagreements are 
no evidence of want of integrity. They are 
subject to the same limitations as lay wit- 
nesses, ‘‘ And after a man has sat for years ina 
court-room, and has heard in nearly every 
trial lay witnesses, whose integrity is unques- 
tioned, directly ‘contradict each other as to 








48 THE GREEN 





BAG 








plain facts observed by them, he develops a 
feeling of charity for those who, in the field of 
inference and surmise, occasionally run counter 
to their brothers.”’ 

Their real faults are thus summarized: 

“ First. Many experts do not have a true 
conception of the office of a witness. Too 
many of them assume that they are employed 
to support or oppose a certain proposition in 
a case. They first find out what the party 
desires to have established, and they then 
proceed with untiring zeal to find authorities 
and reasons for supporting them in their po- 
sition. Through the constant nursing of their 
theory, their judgment of things becomes 
warped; they develop a healthy prejudice 
against all opposition, whether of men or of 
books; and they get upon the witness stand 
with their mental plane narrowed and their 
vision obscured, while their pride resents any 
imputation of falsehood or error. Such a man, 
in such a mental state, is not fit to be a wit- 
ness. He does not go upon the stand to assert 
the truth because it is the truth, but because 
it sustains his view of what the truth ought to 
be. He goes upon the stand pledged to.an 
uncompromising and unyielding position, which 
must be sustained at all hazards.”’ 

It is admitted that lawyers are not without 
fault in encouraging and developing this trait, 
but the excuse of their professional duty to 
their client is urged. 

The second fault of the expe t is said to be 
his failure to appreciate his duty to carry con- 
viction to the jury and speak a language they 
can understand and not dignify trifles with 
ponderous titles. 

He concludes as follows: 

‘The reforms in expert evidence must begin 
with the experts themselves. The principal 
difficulties are beyond remedy by legislative 
enactment. These reforms will come only 
when the expert knows and feels deeply the 
important position which he occupies while in 
the witness chair. They will come only when 
the expert understands that his first duty is 
to convey truth to the mind of court or jury, 
and when he appreciates the fact that no mat- 
ter what he may know, and no matter what he 
may say, his full duty is not don« until what 
he knows and what he says reach:s the mind 
of the judge or the jury. Evidence which 








does not have some convincing force upon the 
mind is of no value, and evidence, no matter 
how truthfully uttered, which obscures the 
truth and leads the mind to wrong conclu- 
sions, is little better than perjury.”’ 

THE problem presented by our multiplicity 
of decisions and the inevitable approach of 
codification is the subject of one of the most 
striking papers of the month entitled ‘‘The 
Doctrine of Stare Decisis,’ by Edward B. 
Whitney, prepared for the Congress of Arts 
and Sciences and published in the December 
Michigan Law Review (Vol. iii., p. 89). 

“Tt is a familiar fact,’’ he says, ‘‘that in 
every English-speaking community the body 
of the law is divided into two portions: first, 
the so-called judgemade law, which is to be 
found in records and reports of the decisions 
and sayings of judicial officers; and second, 
the statute law, which consists of enactments 
by Parliaments, Congresses or Legislatures, 
together with executive regulations and muni- 
cipal ordinances adopted under powers law- 
fully delegated by legislative authority. Ac- 
cording to the theory of English jurispru- 
dence, the so-called judgemade law.was not 
made by the judges at all, but existed, al- 
though not written, as the ancient and gen- 
eral custom of the English-speaking people, 
and in the shape of ethical rules which they 
had tacitly recognized and adopted; but the 
authoritative evidence of such a custom was 
the decision of a court, and by the doctrine of 
stare decisis such a decision when once made 
became conclusive evidence — conclusive 
within the territorial jurisdiction of the court 
until overruled by some higher tribunal — 
conclusively establishing the existence of some 
rule which thereafter could not be changed 
except by legislative enactment. 

“This judgemade law has been called by its 
admirers the perfection of human reason; and 
theoretically there is no other method equally 
efficacious of finding out what is the true 
rule of law applicable to any given state of 
things.”’ 

‘‘From the necessary limitations of the hu- 
man mind, no legal reasoning can be regarded 
as having passed the final test until it has 
been subjected to the practical analysis of an 
actual litigation.”’ 
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The disappearance of the doctrine he re- 
gards as an inevitable result of human prog- 
ress through the increase of business and the 
enormous multiplication of precedents. 

“The argument and decision of any still 
unsettled question, or question claimed to be 
unsettled, thus involves an enormously greater 
expenditure of time at four different points — 
in the preliminary preparation by counsel, in 
the oral argument, in the court’s subsequent 
examination of the previous authorities pre- 
liminary to the decision, and in their discus- 
sion (when, as often, they are discussed) in 
the opinion which is subsequently formulated, 
so as to serve as future evidence of the law. 
Now, on the contrary, instead of expending 
more time, all parties expend less.” ‘‘ Few if 
any of the Federal appellate courts, or similar 
courts in any of the larger States, can at the 
present time secure that assistance from coun- 
sel, allow that time for oral argument, go 
through that subsequent examination of the 
authorities, discuss and analyze the general 
principles of law, public policy, and ethics with 
that thoroughness, or observe that care in 
formulating the arguments approved and the 
decision reached, which are theoretically in- 
cidental to the development of judgemade 
law.”’ 

A tendency to disregard decisions as au- 
thority and seek relief in text writers is be- 
lieved to be apparent. Some suggestion of 
remedies are considered but codification is de- 
clared to be “‘the one and only remedy that 
has ever been suggested which amounts to 
more than the mildest palliative, and which 
has received substantial support from any in- 
fluential section of the profession and the 
public.”’ 

‘‘The main real obstacle to codification in 
America is undoubtedly the experience which 
we have had of codification in particular, and 
of statutory law in general, in the past.” 

These, however, are declared to be avoid- 
able evils, the main difficulty being to secure 
the right man to do the work. The author 
believes ‘‘that codification will be accom- 
plished within the lifetime of men who are al- 
ready admitted to the practice of the legal 
profession; and I believe that either it will be 
accompanied by the avowed abolition of the 
doctrine of stare decisis and substitution of the 
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Continental method of treatment of judicial 
decisions, or else it will be accompanied by 
some such legislative sifting of the reports as 
I have outlined by way of suggestion; but I 
do not believe that it will be done until the 
present system has become so overloaded that 
the American bar with substantial unanimity 
will decide that almost any kind of codifica- 
tion would be an improvement.” 


A STRIKING confirmation of Mr. Whitney’s 
theory of the logical succession of codification 
to judicial precedents is afforded by an ex- 
amination of Roman legal history from the 
point of view of an English lawyer. Professor 
Munroe Smith’s address before the Congress 
of Arts and Sciences on ‘‘ Problems of Roman 
Legal History’ is published in the December 
number of the Columbia Law Review (Vol. iv., 
p. 523). His comparison of the legal develop- 
ment of Roman law with that of England 
furnishes: striking and instructive analogies 
showing the broad similarity of social develop- 
ment rather than direct borrowing. He finds 
these analogies in politics and government, 
but more especially in the judicial system. 
He refutes the theory that Roman law was in 
its origin a codification, and shows that it was 
developed by judicial opinions. The Roman 
jurists, though not at first public officials like 
our judges, were impartial experts rendering 
opinions on pdints of law without pay at the 
request of lit yants to enable the judices who 
were laymen Hike our juries to decide cases. 
The jurists were the product of natural selec- 


tion like the ancient ‘‘law-speakers”’ of the 
Germans, who were the ancestors of our 
judges. Under the Empire, the Roman jur- 


ists were selected by the state. 

‘‘Roman pretorian law and English equity 
are in so far analogous as they both repre- 
sent what the Romans called tus honorarium 
— ‘official law.’ In both cases the new law 
was produced by governmental agencies which 
were not exclusively nor indeed primarily ju- 
dicial — agencies which set themselves above 
the previously existing law, and not merely 
supplemented it but overrode it.” 

“It was by the iteration of the same rule 
in successive pretorian edicts (edicta trala- 
ticia) that the Roman official law was built 
up. It was by the observance of precedents 
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and the development of a settled practice 
that English equity came to be a regular part 
of the English law. 


‘“‘There was, however, one important his- 
torical difference, between the two movements. 
The development of the Roman preztorian law 
not only made Roman law more equitable, 
but it also introduced into that law the com- 
mercial customs of the Mediterranean — cus- 
toms which apparently date back in part to 
the Babylonian Empire. A similar reception 
of European commercial law took place in 
England, but here it came later, after the 
development of equity and chiefly through the 
action of the common law courts. In both 
cases, however, as Goldschmidt has pointed 
out, commercial law was not brought in asa 
distinct and separate system, as in the modern 
continental European states; the English law 
was commercialized by decisions of the com- 
mon law courts, largely rendered in the 
eighteenth century, just as the Roman law 
had been commercialized by the pretorian 
edict in the second and first centuries B.c.”’ 

Under the Empire the courts were brought 
into substantially the same form as those of 
the civil law to-day. The use of juries ceased 
and codification began. 

‘This change, however, was not the result 
of a progressive evolution; it was a symptom 
of degeneration. Judicial decisions ceased to 
be regarded because jurisprudence had sunk 
to so low an ebb that the decisions were not 
worth regarding.” 

The author closes with a plea for this 
method of comparative study. 

‘*Furnished with a knowledge of the Ro- 
man law and of its development, the English 
investigator will more accurately gauge by 
comparison the excellencies and the defects of 
the English law. He may not find that the 
Roman law is more scientific — a statement 
which I take to mean that its broader gener- 
alizations are thought to be more correct — 
but he will certainly find that the Roman law 
is more artistic. The sense of relation, of 
proportion, of harmony, which the Greeks 
possessed and which they utilized in shaping 
matter into forms of beauty, the Romans pos- 
sessed also, but the material in which they 
wrought was the whole social life of man. 
There was profound self-knowledge in the say- 








ing of the Roman jurist that jurisprudence 
was ‘the art of life.’ The comparative stu- 
dent will find also that while the English law 
has developed in certain directions further 
than the Roman, the Roman law in certain 
other respects had attained sixteen hundred 
or even two thousand years ago a develop- 
ment which seems to go beyond ours.”’ 

“Best of all, the comparative student wilt 
learn to distinguish between that which is 
peculiar and therefore accidental in both sys- 
tems and that which is common to both and 
therefore presumably universal. It has long 
been the hope of some of the greatest modern 
jurists, both in English-speaking countries and 
in Europe, that by strictly inductive study it 
may be possible to discover a real instead of 
an imaginary natural law. The corresponding 
hope of the legal historians, that it will in 
time be possible to formulate the great laws 
that govern legal development, is not, I be- 
lieve, an idle dream; and I am sure that the 
minute comparative study of Roman and 
Anglo-American legal developments will carry 
us further towards such a goal than any other 
possible comparison.”’ 

Tue theory of the fundamental similarity 
of the Roman and the English systems of 
law, at like stages of civilization, which is the 
inspiration of Professor Smith’s article, is also 
suggested by an essay on “ Law in the Louisi- 
ana Purchase” in the Yale Law* Journal for 
December (Vol. xiv., p. 77) by William Wirt 
Howe. It is mainly an historical summary 
beginning with the extension of the ‘‘custom 
of Paris” by royal edicts in the charters of 
early explorers and settlers, and then taking 
up the establishment under Spanish dominion 
of the codes based on the Siete Partidas. 
These two sources were at bottom alike, since 
based on the Roman system. Then came the 
control of the United States, which respected, 
however, existing municipal law. 

‘“‘But Louisiana did not become in all re- 
spects a civil law state. She has a composite 
system. In criminal matters, as we have seen, 
she has adopted the theories of the common 
law. In commercial matters, having no code 
of commerce, her supreme court has long ago 
held that the law merchant of England and 
the other states of the Union should be for- 
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lowed. Having no code of evidence, but hav- 
ing juries both in criminal, and often in civil 
cases, the same court has said that it will fol- 
low the general rules of evidence prevailing in 
the other states of our country, so far as not 
modified by some special statute. It will, 
therefore, be seen that the system is quite 
eclectic. So far as general provisions in re- 
gard to persons, property, and obligations are 
concerned, Louisiana may be called a civil law 
state. But in other important departments 
of jurisprudence, as pointed out above, she is 
largely indebted to English and American 
law.” 

The rest of the Purchase since hardly ex- 
plored by the French and Spaniards was oc- 
cupied by settlers from common law states, 
who brought and adopted their own system. 
The differences between the two systems are, 
however, less than they seem, and tend to 
diminish in the process of modern revisions. 

The law of Louisiana is not our only modern 
bond of sympathy between the Common and 
the Civil Law. The Civil Code of Porto Rico 
is analyzed in the first section of an article by 
Joseph H. Drake in the Michigan Law Review 
for December (Vol. iii., p. 108) entitled ‘‘The 
Olid Roman Law and a Modern - American 
Code.” It is largely occupied with a discus- 
sion of the historical development of the 
method of classification in the Spanish Code, 
followed by an examination of the variations 
from earlier standards that appear in this 
newest product. It is interesting to note that, 
owing to the scant consideration received by 
corporations in the Spanish Civil Code, the 
New Jersey corporation law has been adopted 
with a few variations. 


A summary of the historical work of the 
month would be incomplete without reference 
to a learned exposition of ‘‘The Medieval 
Law of Intestacy,’’ contributed by Professor 
Charles Gross to the November number of the 
Harvard Law Review (vol. xviii., p. 120), in 
which he says: 

‘“‘Much obscurity overhangs the English law 
of intestacy before the thirteenth century. 
Blackstone, adopting the opinion of Coke, says 
that ‘by the old law the king was entitled to 
seize upon his [the intestate’s] goods, as the 





parens patriae and general trustee of the king- 
dom.’ On the other hand, Selden and Pollock 
and Maitland deny that this was ever a pre- 
rogative of the crown.” 

‘““The evidence at our disposal indicates that 
according to the older law of England the per- 
sonal property of the intestate was forfeited 
to the feudal lord.”” This proposition is sup- 
ported by many citations from ancient rolls 
and charters. 

‘‘ While there are indications of a struggle of 
the feudal lords to obtain or maintain their 
right to confiscate the chattels of intestates 
—a struggle which lasted from the time of 
Cnut to the time of Edward I., and of which 
we still find reminiscences in the records of 
the fourteenth century, — the main object of 
this paper has been to call attention to the 
fact that throughout the thirteenth century 
many boroughs were purchasing from their 
lords a favor or privilege which, according to 
Bracton, was the right of every free man. In 
the very decade when Bracton was asserting 
that the lord shall not meddle with the in- 
testate’s goods, the lords were selling a burgh- 
al franchise which implied that they had the 
right to seize such goods. The importance of 
personal property in boroughs, which was due 
to the predominance of mercantile over agri- 
cultural interests, would naturally make both 
the lords and the burgesses inclined eagerly to 
assert their claims against the pretensions of 
the prelates. The old law of intestacy, as set 
forth by Glanvill, pressed more heavily upon 
the tradesmen, whose wealth was made up 
mainly of chattels, than upon rural free- 
holders and villeins. It is not strange, there- 
fore, that the town law since the thirteenth 
century strove to reject the pretensions of 
both lords and prelates, and to establish the 
rule that the chattels of the intestate should 
go to his kinsmen, who would, however, be 
expected to devote a portion of his property 
to pious works for the atonement of his sins 
and the benefit of his soul.’ 


“Is there a Federal Police Power’”’ is the 
title of an article of more modern interest by 
Paul Fuller in the December Columbia Law 
Review (Vol. iv., p. 559). 

“The police power is,”’ he says, ‘‘the power 
of the people for self-protection, the prote:- 
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tion of the whole against any of its number, 
and its exercise is of necessity confided to the 
government — the State into which the people 
have organized themselves. The same reason- 
ing would seem to indicate that when various 
peoples have formed themselves into States 
possessing the powers indicated, and then for 
the general purposes of a common intercourse 
and union, have organized these States into a 
federal union on the basis of a constitution 
which enumerates the powers to be exercised 
by the federal government, this inherent and 
plenary power to control the lives, liberty, 
and property of the citizens within the vari- 
ous States does not pass to such general gov- 
ernment unless specifically enumerated. Es- 
pecially must this be so when we find as the 
such a union the constitutional 
provision.”’ 


basis of 


‘“‘Manifestly no such power as is defined 
and sustained in these terms 
vested in the federal government by the Con- 
If such power can be lawfully ex- 


cases, is in 


stitution. 
ercised by the Congress of the United States, 
it must be under the doctrine of implied pow- 
ers, to be inferred from the necessity which 
arises for its use, in order effectually to carry 
out other express powers, such as the power 
over the mails, post offices and post roads, 
or the power to regulate commerce among the 
States or with foreign countries.”’ 

A comprehensive discussion of the cases is 
finally summed up as follows: 

‘*There seems, on the whole, to have been 
some difficulty in the establishment of a rule 
Police 


and as to the measure in which such exercise 


as to the exercise of Federal Power, 
supersedes the police power of the State; the 
pendulum has oscillated between two extremes 
and like a self-registering instrument, has left 
various indications of the prevailing senti- 
ments of the moment; perhaps in this gentle 
swaying of the instrument lies our security 
against too rigid a construction of the re- 
spective rights and obligations of citizen and 
State, and central authority; however that 
may be, my function in this paper will end 
by an indication of some of the variations 
which the instrument has registered, leaving 
the reader to determine whether its action 
shows any marked trend in one direction, or 
the happy faculty of meeting the exigencies of 








the times as these manifest themselves in the 
universal expression of the popular will and 
the national needs. 

“‘y, All that was within local circumscrip- 
tion was in the power of the State. Its in- 
ternal regulations or police power was reserved 
intact. 

‘“‘2. This power was left intact only as ap- 
plied to matters concerning solely the deni- 
zens of a State and was extinct as to the 
exercise of any legislative function that could 
reach intercourse with other States or with 
foreign ports. 

‘“*3. All police powers, even over means of 
inter-communication with other States or with 
foreign ports remained within the province of 
the State, until Congress saw fit to exercise 
over the same domain the powers vested in it 
by the Constitution. 

‘“*4. The police powers of the State might be 
exercised upon subjects kindred to interstate 
or foreign commerce, so long as they were 
not a direct with such com- 
merce; incidental with some of 
the agencies of commerce, was not an as- 
sumption of powers reserved to Congress. 


sé 


interference 
interference 


5. Even when Congress has not made any 
regulations with reference to the subjects con- 
fided to it, the States may not exercise any 
dominion over such subjects, even in the use 
of police powers for its internal government, 
as the silence of Congress must be taken as an 
indication that no regulations are to be made 
with reference to the subject. 

‘6. The 


therefore extinct so far as their exercise bears 


police powers of the State are 


upon any of the subjects entrusted to Con- 
upon any 
States or 


gress by the Constitution, notably 
inter-communication between the 
with foreign parts. 

‘7. In the execution of the powers over 
commerce and over the mails, Congress may 
enact laws which regulate internal affairs of 
States that are in any way dependent upon or 
connected with communication with the ex- 
terior; such as the introduction into the State 
of any articles of food, drugs, etc., the control 
of navigable waters, the protection of health 
by quarantine laws, etc.” 

A NEw corporation law which is said to be 
proving attractive to promoters is discussed 
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in an article on ‘‘Corporations in the District 
of Columbia,” by Fred. Dennett in the Wash- 
ington Law Reporter of November 25th (vol. 
XXxli, p. 758), considering the right of a cor- 
poration organized under the Code when sued 
in a state court to remove to a Federal Court. 
A citizen of the District has no such right. Is 
the corporation a citizen of the District? 
Since corporate existence can be created only 
by a sovereign power through its legislative 
body, “‘if there exists no sovereign power in 
the District of Columbia acting through a 
legislative body to create, there can be no citi- 
zenship of the corporations under discussion.” 
The author contends that ‘‘Congress cannot 
bestow the power on the District.” The 
right of a territory to create a corporation is 
bestowed under the authority ‘“‘to invest a 
territory with general legislative powers.”’ 
“The clause of the constitution giving this 
constructive authority is much more general 
in its terms than that which provides for the 
control of the seat of government, and which 
lodges exclusive authority thereover in the 
Congress of the United States; under it gen- 
eral legislative authority cannot be delegated 
to its local government. 

“It is held that the District of Columbia, be- 
ing a distinct political society, may be classed 
as a State according to the definition of writers 
on general law, but that it does not come 
under the term ‘State’ as referred to in the 
Constitution of the United States.”’ 


The political status of the District is that 
of a municipal corporation; this, in the United 
States has not the power to create a corpora- 
tion. Congress, however, is a legislative body 
having constitutional power to pass laws gov- 
erning the District of Columbia. 

“Has it such a separable dual authority 
that it can be construed to have the power to 
divorce itself of its Federal character, when 
acting on legislative matters concerning the 
District of Columbia, and act on these occa- 
sions merely as a District legislature, thus im- 
parting a sovereign character to the District?” 

The author holds that it has not, that the 
District has not of itself the power to create a 
corporation and that it cannot be delegated to 
it, that the Acts of Congress relating to it are 
of national authority though of limited appli- 
cation. Hence any corporation organized un- 








der the Code is organized under the laws of the 
United States. It has been settled that the 
Federal Courts have jurisdiction of a cause to 
which a national bank is a party since the 
law under which it was organized was neces- 
sarily put in issue. Corporations of the Dis- 
trict have, therefore, the right of removal, if 
the law under which they are organized is 
constitutional. Though Congress would not 
have power to enact a general corporation 
law, under the power to legislate for the Dis- 
trict, it may authorize the organization of 
corporations ‘‘to do business therein, the 
power remaining in the various States to rec- 
ognize such corporations or not when attempt- 
ing to do business outside.” 


ANOTHER article of present interest by 
Ditlew M. Frederiksen in the Michigan Law 
Review for December (Vol. iii., p. 119) dis- 
cusses ‘‘The Old Common Law and the New 


Trusts’ from a point of view somewhat dif- 


| ferent from that of many recent students of 


this important topic. Like them he finds 
analogous situations under early English eco- 
nomic conditions, and collects voluminous in- 
stances of ancient regulations of all industries 
in the days when free competition was the ex- 
ception. He finds something more far-reaching 
than the law of ‘public callings’’ in ‘‘the 
laws against forestalling, regrating, and en- 
grossing’’ which in modern times have been 
‘* overshadowed ”’ by the laws against combina- 
tions and agreements in restraint of trade. In 
reality they furnish a safer means of regulat- 
ing the trusts as combinations and conspiracies 
are hard to prove, and the injunctions for- 
bidding them are, if possible, still harder to 
enforce. 

‘“Most of the present anti-trust laws can 
hardly be called intelligent. People are there 
forbidden to combine and ordered to compete. 
Ordinary acts of leading citizens are called 
crimes, and are from the nature of things left 
unpunished. We have developed and are harp- 
ing upon the criminal laws against combina- 
tions, and conspiracies, and have overlooked 
the old civil laws regulating prices and profits. 
If the rates themselves of the Northern Pacific 
and Great Northern were always reasonable 
and proper, it would not matter who held their 
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shares. They could in fact be more easily 
regulated when combined into one. 
“‘Historical, economic, and legal develop- 
ment moves in waves, and swings from one 
extreme to the other. The development of 
modern industry beginning in the middle of 
last century, when steam and coal were ap- 
plied to modern machinery, revolutionized 
former methods of production and trade, and 
commenced a period of free competition and 
laissez faire under which our modern law 
has grown up and developed until the laws 
applicable to conditions where monopoly was 
the rule have been in part forgotten. The 
new trusts, world wide in their power and 
extent, into which modern manufacturing and 
mercantile business seems to be gradually con- 
solidating, have sprung up so rapidly that 
they seem to have outstripped the laws of 
their own time. The pendulum is now swing- 
ing back towards conditions resembling those 
outlined above, and the legal development 
must follow in the same direction and find 
precedents among these old laws and decisions 
or the very foundations of the republic may 
be shaken. Our legislatures and courts have 
made a false start in being led off in the di- 
rection of conspiracy, combination, and ‘anti- 
trust’ laws, when the true remedy is to fix 
maximum rates and to regulate and control 
profits and business methods. But some of 
the ‘public service’ decisions point the other 
way, and if these are followed in the future, 
the satisfactory regulation of the trusts may 
perhaps yet be expected.” 


Less striking in style and subject but more 
permanent in value to the thoughtful student 
or practitioner are the discussions this month of 
The most important 
on 


propositions of case law. 
of these is Professor Langdell’s treatise 
“Equitable conversion,” which is continued in 
the December number of the Harvard Law 
Review (vol. xviii., p. 83). These are prelimi- 
nary chapters dealing with ‘actual conversion 
and those legal principles and distinctions com- 
mon to actual and to equitable conversion.”” In 
the former chapter he had defined conversion 
and had shown that the law is chiefly concerned 
with the validity of directions by a testator 
to sell or purchase land after his death and 
with conflicting claims to the proceeds. He 








then considered the effect of such a conversion 


and the validity of directions for it. 

In the present chapter he takes up first the 
distinction between directions to sell for the 
purpose of disposing of the proceeds according 
to the will and for the purpose of satisfying a 
charge on the land. A charge is a bequest of 
a fixed amount and is a real obligation on the 
land analogous to a personal obligation of 
debtor and creditor, and exists only so long as 
there is a person to whom it is owed. 

For most practical purposes a gift of the 
proceeds of a sale is a gift of personal property, 
but of personal property which does not be- 
long to the testator at the time of his death. 
A charge differs from ordinary pecuniary lega- 
cies only in the added security for payment. 

‘‘A lapse, whether of a gift of a portion of 
the produce of land directed to be sold, or of a 
pecuniary legacy exclusively charged on land, 
will inure to the benefit of the person to whom 
the land, subject to the direction to sell it, or 
subject to the charge, shall devolve at the 
testator’s death, unless the testator shall do 
something to prevent such a result, though 
the reasons in the two cases will be entirely 
different. How then can a testator divert the 
benefit of a lapse, or other failure, of the gift, in 
these two classes of cases, from the person to 
whom the land will devolve, to the testator’s 
residuary legatee? In cases of the first class 
he can do this by simply including in his re- 
siduary gift so much, if any, of the money, 
produced by the sale of his land, as shall not 
be otherwise effectively disposed of by his will. 
But, though such an intention is not improb- 
able, and may be easily expressed: and in a 
great variety of ways, yet it must be expressed 
in some way, — it can never be inferred. In 
cases of the second class, however, it seems 
that the testator cannot divert the benefit of 
the lapse, from the person to whom the land 
will devolve, to his residuary legatee as such; 
for, as he can give the benefit of the lapse to 
another person only by giving him a legacy 
of the same amount, and by charging it upon 
the land in the same manner, if he give such 
a legacy to his residuary legatee, the latter 
will not take it as residuary legatee, but as 
any other person would take it, so that he 
will fill the two characters of residuary legatee 


and pecuniary legatee. The fact, therefore, 
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that one is a residuary legatee will not aid 
him, in the least, in proving that he also has a 
pecuniary legacy charged on land, and he must 
therefore adduce the same evidence that would 
be required of any other person, 7.¢., he must 
show that the testator has given him a pecu- 
niary legacy, of the same amount as that in- 
tended for A, and has charged it upon his land 
in the same manner.”’ 

Conversion by severance of crops, timber or 
minerals is briefly treated in closing. 


“‘DiscHARGE of Contracts by Alteration’’ is 
the subject of careful study of cases by Pro- 
fessor Williston, the first part of which appears 
in the November number of the Harvard Law 
Review (vol. xviii., p. 105). He treats first of 
the ancient doctrine of discharge by altera- 
tion, distinguishing the effect of subsequent 
alteration of a deed which cannot affect a 
title validly passed and of a covenant which 
must be valid when enforced. This question 
of substantive law is complicated, however, 
with a question of evidence. 

‘“Though the rule of evidence is often 
broadly stated, the English courts have held 
that not only in the case of alteration by a 
stranger may the altered deed be given in evi- 
dence as proof that a title passed, but that 
this may be done even where the alteration 
was chargeable to the party offering the deed, 
and similarly that the cancellation of a con- 
veyance does not prevent proof by one con- 
senting to the cancellation that such a convey- 
ance was made.” 

‘In this country alteration by a stranger 
does not generally avoid a deed, so that such 
a deed can of course be given in evidence, but 
it has been held generally, that if a material 
alteration is fraudulently made, the altered 
deed cannot thereafter be given in evidence.” 

‘‘The doctrine is applicable only to unre- 
corded deeds, for when a deed has been re- 
corded and subsequently fraudulently altered 
or destroyed, there is no difficulty of proof if 
the statute makes a copy from the records 
primary evidence. If, however, a deed is al- 
tered before it is recorded, the record can 
afford no help. If a writing is not necessary 
to the transfer of property, as is the case with 
chattel property, alteration of a bill of sale, or 








other writing, conveying such property will 
not prevent proof of the transfer.” 

The rule has been applied not only to all 
written contracts but even to writings like 
memoranda to satisfy the Statute of Frauds 

In England alteration by a stranger still 
discharges the contract, if the instrument 
were in the custody of the obligee; in this 
country it does not. An unauthorized alter- 
ation by the obligee does not affect the rights 
of the obligee, and an alteration to correct 
mistake and cancellation by mistake are not 
fatal in this country. At common law an 
authorized alteration of a sealed contract 
would beinvalid, for the deed was thereby de- 
stroyed. To-day the obligee would be re- 
lieved from such consequences. An author- 
ized alteration of an unsealed contract is bind- 
ing on both parties and it will be enforced in 
the altered form. Ratification may be even 
more effective than previous authorization, for 
it may amount to a redelivery and therefore a 
revival of an altered deed. This would not 
suffice, however, if witnesses or acknowledg- 
ment were required. Restoration of an avoided 
contract is ineffective without the consent of 
the obligee, but if the alteration were inno- 
cent when restored, it will be enforced. 


““Wuat Constitutes a Complete Transfer of 
Stock as against Third Parties”’ is the subject 
of an article by Romney L. Willson in the 
Central Law Journal of Dec. 2, 1904 (Vol. lix., 
p. 448). The conflict of authority between 
different States is analyzed and the conclusion 
is reached that “it is plain that the marked 
tendency in the decisions and statutes is 
toward the elimination of formalities, such as 
a transfer on the books. The opinion seems to 
be growing rapidly that public policy and con- 
venience demands that this class of property, 
or rather its representative, the certificate of 
stock, be allowed to pass from hand to hand 
with as much ease as does commercial paper.”’ 

‘‘Whether this tendency is salutary may be 
questioned in spite of such high sanction. 
That the more wealth is invested in certain 
kind of property the easier the transfer of 
that property should be made by law, is a 
theory that is subject to qualifications. The 
law should make transfers as easy as possible 
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consistent with the rights of third parties. 
This qualification is important and is the 
reason for a great many formalities of the 


law. 


THREE essays on topics of international law 
delivered at the Congress of Arts and Sciences 


appear in the December magazines. 

‘‘Some Problems of International Law’’ is 
the title of a valuable and timely paper on the 
relations of belligerents to neutrals by Charles 
Noble Gregory, printed in the Yale Law 
Journal for December (Vol. xiv., p. 82). It 
is replete with ancient and modern citations 
of authority and precedent, and its interest 
is enhanced by its discussion of illustrations 
furnished by the stirring events in the Far 
East. The author takes up first the rule ex- 
empting from imprisonment neutrals on neu- 
tral blockade runners, and shows that this is 
a modern alleviation of older strictness. Of 
contraband, he says: — 

‘‘The doctrine that which may 
serve alike the uses of peace or war are not 
contraband unless intended for the military 
of belligerent, two broad 
principles: 

‘First, that neutrals under modern usage 
cannot be hindered in their general right to 
trade in innocent articles of commerce with 
belligerents except by an actual blockade, 
never by a proclamation. 

‘*Secondly, international law forbids a bel- 
ligerent to make war upon the civil or non- 
combatant population of its opponent.”’ 

‘* Against earnest and concurrent action on 
the part of these two powers (England and 
the United States) it would seem strange if 
Russia should successfully carry out her plan 
for extending the definition of contraband, 
and so turning back the happy progress of 
neutral right. In so far as condemnations 
have already taken place, they will undoubt- 
edly be the source of claims for damages which 
will not be easily satisfied.”’ 

‘Neutral rights are the rights of the vast 
majority, and they should not be lightly 
prejudiced for those of the belligerents, who 
are always a small minority.” 

In regard to the attempts by the Japanese 
to cut out Russian vessels in Chinese harbors, 


articles 


uses a rests on 


he says: — 


“It is believed that later practice and de- 
cisions in no way warrant the invasion of a 
neutral port even to seize or attack a hostile 
cruiser harboring there.”’ 

He sustains the practice of the Russians in 
sinking neutral prizes on the ground that ‘‘if, 
for good and sufficient cause, such neutral 
prize cannot be brought in, there is no obli- 
gation to allow her to go free, to reinforce the 
enemy with her cargo, but as a rule of neces- 
sity, to prevent the delivery of the cargo, she 
may be destroyed exactly as a belligerent, the 
crew and papers being preserved and the 
question of prize or no prize being adjudicated 
as if she had been brought in.”’ 

The author gives as a ‘‘result of this dis- 
cussion of these several problems in interna- 
| tional law (a few of the many lately mooted) 
| a humiliating sense of the uncertainty, confu- 
sion, and conflict which still attend the mari- 
time rights of neutrals in the time of war. 
One is forced almost to acquiesce in M. de 
La Peyre’s recent statement, that maritime 
international law does not exist. 
| ‘It certainly shows the great necessity of 
| an authoritative international conference to 

discuss, define, and establish the rights and 
| duties of neutral commerce in time of war. 

Now that the vast and complicated machinery 
| of war is of such desolating destruction, it is 
| more true even than a generation ago, when 
| the late Mr. Lecky so convincingly proclaimed 

it, that the rich nations are the potent ones in 
| war, as in a ruder age they were not. It is 
| true, too, that the very riches which enable 
them to support, powerfully persuade them 
| 








to avoid, war. These great commercial pow- 

ers possess the seas with their beneficent ad- 

ventures and they must strive to keep the 

peace on those great highways of all the na- 
| tions, and the ships that bear the means of 

life must be considered as of interest and hu- 
| man claim equal and paramount to those 
designed to inflict death.” 


The other addresses are: “To What Extent 
Will a Nation Protect Its Citizens in Foreign 
Countries,” by Benjamin T. Abbott, printed in 
| the American Lawyer for November (Vol. xii., p. 
475); and that of J. M. Dickinson on “ The Alas- 
kan Boundary Case,” printed in the American 
| Law Review (Vol. 38, p. 866). 
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Stace ‘‘law”’ may not be quite the most 
fearful and wonderful mystery in the whole 
universe, but it’s near it very near it. We 
were under the impression, at one time, that 
we ourselves knew something — just a little 
— about statutory and common law, but, 
after paying attention to the legal points of 
one or two plays, we found that we were 
mere children at it. 

We thought we would not be beaten and 
we determined to get to the bottom of Stage 
law, and to understand it; but, after some 
six months’ effort, our brain (a singularly fine 
one) began to soften; and we abandoned the 
study, believing it would come cheaper, in the 
end, to offer a suitable reward to any one 
who would explain it to us. The reward has 
remained unclaimed to the present day and is 
still open. 

The only points of Stage “law” on which 
we are at all clear, are as follows: — 

That if a man dies without leaving a will, 
then all his property goes to the nearest vil- 
lain. 

But if a man dies and leaves a will, then all 
his property goes to whoever can get posses- 
sion of that will. 

That the accidental loss of the three and 
sixpenny copy of a marriage certificate annuls 
the marriage. 

That the evidence of one prejudiced witness, 
of shady antecedents, is quite sufficient to 
convict the most stainless and, irreproachable 
gentleman of crimes for the committal of 
which he could have no possible motive. 

But that this evidence may be rebutted, 
years afterwards, and the conviction quashed 
without further trial, by the unsupported 
statement of the comic man. 

That if A forges B’s name to a check, 
then the law of the land is that B shall be 
sentenced to ten years’ penal servitude. 

That ten minutes’ notice is all that is re- 
quired to foreclose a mortgage. 

That all trials of criminal cases take place 
in the front parlor of the victim’s house, the 
villain acting as counsel, judge, and jury rolled 
into one, a couple of policemen being told off 
to follow his instructions. 





SIDE 


These are a few of the more salient features 
of Stage ‘“‘law”’ so far as we have been able 
to grasp it up to the present; but, as fresh 
acts and clauses and modifications appear, 
to be introduced into each new play, we have 
abandoned all hope of ever being able to 
really comprehend the subject. 

JEROME K. JEROME, 
in ‘‘Stage Land.” 


A New Yorker drawn for the jury to try 
Nan Patterson for murder declared that he 
had bias because he was defendant in a breach 
of promise case and could not, therefore, give 
any woman a fair trial. 





In Chief Justice Marshall’s time the Supreme 
Court of the United States lived apart from 
the rest of the world and dined together at a 
sort of mess, only once a year dining in public 
at the White House. Justice Story was once 
rallied on this aloofness, and explained it 
drolly: — 

“The fact is we justices take no part in the 
society of the place. We dine once a year 
with the President, and that is all. On other 
days we dine together and discuss at table 
the questions that are argued before us. We 
are great ascetics, and even deny ourselves 
wine except in wet weather.” 

Here the justice paused, as if thinking this 
last statement placed too great a tax on hu- 
man credulity, and then he added, slyly: — 

‘“What I say about wine, sir, gives you our 
rule, but it does sometimes happen that the 
chief justice will say to me when the cloth is 


| removed: ‘ Brother Story, step to the window 


and see if it does not look like rain.’ And if 
I tell him that the sun is shining, Chief Justice 
Marshall will sometimes reply: ‘ All the better; 
for our jurisdiction extends over so large a 
territory that the doctrine of chances makes 
it certain that it must be raining somewhere.’”’ 
— Lancaster Law Review. 





“Your honor,’”’ observed Mr. Bailey, “‘my 
unfortunate client —”’ 

‘‘ There the court is with you,” gently inter- 
rupted the judge, with a grim smile. 

And the future senator lost his case. 
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ACCESSORY TO SUICIDE. (PunisHMENT — | Suicide and is present when the act is committed 
IMPOSSIBILITY OF PUNISHING PRINCIPAL.) is guilty of murder as a principal in the second 
Kentucky Court oF APPEALS. | degree. The most serious question in the case, 
The unreported nisi prius case, in which a | however, arises under the Kentucky statute, 
Hibernian judge informed a person convicted of | which provides that in all felonies the accessories 
having attempted suicide that a much heavier | before the fact shall be liable to the same punish- 
punishment would have been imposed by the court | ment as the principal and may be prosecuted 
if the attempt had been successful, is almost par- | jointly with the principal, or severally. This 
alleled by the Kentucky case of Commonwealth | statute furnishes foundation for an argument that, 
v. Hicks, 82 Southwestern Reporter 265, in which | as the principal in the crime was dead and could 
Hicks was tried as accessory before the fact to the | not be punished, the terms of the statute making 
crime of suicide. Some of the testimony in this the accessory liable to the same punishment as 
case is quite interesting, though perhaps a trifle | might be inflicted on the principal could not be 
less instructive than the legal principles involved. | applied so as to authorize the infliction of any 
For instance: Tom Sears testified that he was | punishment on the accused. The court, however, 
standing on the corner by Hunt’s drug store, | holds that as suicide at the common law is murder, 
when Hicks came along and smiled and said: ‘‘1 | and as the statute fixes the punishment of willful 
have got to go to the drug store and get Chris | murder at death or confinement in the peniten- 
Haggard a quarters worth of morphine. I reckon | tiary for life, the case stands in principle as if one 
he’s going to kill himself.’’ A sister of the de- | was accessory before the fact for the murder by 
ceased testified that on Wednesday, preceding the | his principal, of a third person and, after the com- 
death of the deceased, the accused offered to bet | mission of the crime the principal should immedi- 
her that Chris Haggard would not live until Sat- | ately kill himself. In this case it would be im- 
urday night. The druggist testified that he sold | possible to punish the principal, but it is not be- 
the accused half a dram of morphine and that ac- | lieved that under any sound reasoning the acces- 
cused said he was purchasing it for a young man | sory would thereby go free. On the contrary the 
by the name of Haggard. Another sister of de- | very object of the statute is to make the punish- 
ceased testified that on Wednesday night before | ment of the accessory entirely independent of the 
deceased died, Hicks asked him what night he had | conviction or punishment of the principal. It is 
set for him (Hicks) to come back, and deceased | therefore concluded that under the law of Ken- 
told him Friday night, whereupon accused said: | tucky an accessory before the fact in the case of 
“Put it off. I can’t come;” and Haggard said: | suicide is subject to punishment for the crime of 
“1 will put off killing myself until Saturday night | wilful murder. 
and you all can come to my burying Sunday.” 
At the time of this conversation the witness said’| CONSPIRACY. (UnFAIR CoMPETITION — MAL- 


her brother Chris was playing the guitar and ICE.) 
“seemed like he was just as lively as he could be.” KENTUCKY CouRT OF APPEALS. 
The court finds little difficulty in reaching the con- An insight into the methods pursued by the 


clusion that suicide is a felony, reciting Black- | Standard Oil Monopoly in smothering competition 
stones well-known statement that a felonious | is given in the case of Standard Oil Co. v. Doyle, 
homicide may be committed either by killing | 82 Southwestern Reporter 271. It appears from 
oneself, or another person, and Bishop’s conclu- | the statement of facts that Doyle for many years 
sion that the same principle which forbids one to | had been the agent of the Standard Oil Company, 
take the life of another prohibits equally the tak- | but left its employ and started in business for him- 
ing of his own life, so that self-murder or suicide, | self. He received oil from Cincinnati from an- 
like any other murder, is a common law felony. | other company in carload lots, and did a thriving 
Clark on Criminal Law and Commonwealth v. | business for several months. Very soon a special 
Bowen, 13 Mass. 356, are cited in support of the | agent of the Standard Oil Company arrived at 
rule that inasmuch as suicide is a felony at com- |.Lexington to look after the interests of that com- 
mon law, one who counsels another to commit |{pany. It seems that he went to one of the other 
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appellants, who was the oil inspector for that 
county, for aid and advice. These two gentle- 
men then proceeded to do everything in their 
power to break up the business of the appellee 
Doyle. It seems that they threatened the whole- 
sale customers of Doyle to shut them up in busi- 
ness if they continued to purchase and deal with 
him. They threatened both the wholesale and 
retail customers that the Standard Oil Company 
would refuse to sell them oil, gasoline and other 
commodities so long as they continued to pur- 
chase such articles from the appellee. The oil in- 
spector charged that the oil being sold was below 
the standard required by law, and had Doyle ar- 
rested on various charges of violating the ordi- 
nances and the criminal and penal laws of the 
commonwealth. Upon the trial for these offenses 
the charges were dismissed. The Standard Oil 
Company went to one Griffith, the third appellant, 
who was running an oil route and purchasing his 
oil from Doyle, and offered him a rebate of one 
cent a gallon if he would ship back to Doyle the 
oil which he had purchased from him, threatening 
that if he did not they would put wagons on the 
route in opposition to him and ruin his trade. 
Griffith returned the oil and formed a partnership 
with the oil inspector. They received two wagons 
from the Standard Oil Company to be used in 
peddling the company’s oil. These wagons were 
run in opposition to Doyle’s wagons, and the 
proof shows that they obstructed, annoyed and 
harassed the drivers of Doyle, by following them, 
sometimes going in front of them, stopping at 
every place where they stopped, going into the 
residences with Doyle’s drivers, and there offer- 
ing to sell oil at a cheaper rate, even offering to 
give their oil without charge if the consumers 
would not purchase of Doyle. Sometimes they 
would stand for hours at one place awaiting the 
movement of Doyle’s driver. Thé appellants con- 
tended that their acts were legitimate and were 
solely for the purpose of building up their own 
business, and that if the appellee suffered any 
damage as a result thereof, it was such a loss as 
would not support an action of damages, and cited 
many cases. The court discusses these cases at 
length, distinguishing them from the case at bar, 
and states that it was shown by the evidence that 
a purpose was accomplished by unlawful means, 
and when the relation of the parties is considered, 
their manifest motives of self-interest, the manner 
in which the purpose was carried out, and the 
declarations of the parties, it is reasonable to infer 
that this purpose was accomplished by concert of 
action and conspiracy. The court sustains the 
action of the lower court in submitting the ques- 
tion of damages to the jury, and refuses to set 





aside a verdict of $2,300 against the Standard Oil 
Company, on the ground that a verdict of only 
$300 against the oil inspector shows that the ac- 
tion of the jury in the case of the Standard Oil 
Company was the result of passion and prejudice. 
The court refers to Buffalo Lubricating Oil Co. v. 
Standard Oil Co., 42 Hun, 153, Murray v. MacGar- 
igle, 69 Wis. 483, 34 N.W. 522, West Virginia 
Transportation Co. v. Standard Oil Co., 50 W. 
Va. 611, 40 S. E. 591, 56 L. R. A. 804, 88 Am. St. 
Rep. 895, and also to other cases from New Jersey, 
Maine and Tennessee. 


DOMICILE. 
CIALS.) 


(NAVAL OFFICERS AND OTHER OFFI- 


KENTUCKY CouRT OF APPEALS. 

A holding, which, if applied to various phases 
of the law of domicile, may be of general interest, 
owing to our recently acquired insular possessions, 
and the number of American soldiers, sailors and 
government employés who have gone thither, ap- 
pears in Radford v. Radford, 82 Southwestern Re- 
porter 391. 

Plaintiff was a naval officer in the service of the 
United States, and was at the time of the institu- 
tion of the action in active service in the Philip- 
pines. The defendant, his wife, resided in the 
City of New York, and the action was brought 
against her for divorce. The question of juris- 
diction was raised, and the court said: ‘‘The evi- 
dence shows the residence of appellant to have 
been in Christian County, Ky. He is a native of 
that county, owning property and paying taxes 
there, and had never claimed either a legal or 
actual residence elsewhere. Being in the naval 
service of his country, he is necessarily out of his 
native state whenever his duty calls him. He 
obeys the orders of his superiors, and goes when 
and where they direct. It has never been the 
policy of the law to add to the burdens of one 
serving his country in the army or navy the loss 
of residence in his native state from his con- 
strained and involuntary absence therefrom. 
Such a one cannot be said, in any proper sense of 
the term, to have a residence anywhere other than 
the home he has left, since he has no choice as to 
where he goes, the time he can remain, or when he 
shall return. In order to gain either an actual or 
legal residence, there is, of necessity, involved at 
least the exercise of volition in its selection, and 
this cannot be affirmed of the residence of either 
a soldier or sailor in active service.” 

The logic of the case would seem to make its 
reasoning applicable to cases of government em- 
ployés other than military officers, who are ordered 
to our dependencies. 

The case of Tipton v. Tipton, 8 S. W. 440, in 
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which Tipton had voluntarily left his native state 
and gone to the West India Islands in the em- 
ployment of a phosphate company and resided 
there several years, and was held to have lost his 
domicile, is distinguished. The gist of the dis- 
tinction drawn is the absence of volition in the 
tirst case, and its presence in the latter. 


REPRESENTATIONS. IN 


ScIENCE — MATERIAL 


(BELIEF 
TREAT- 


FALSE 
CHRISTIAN 


MENT FOR DISEASE.) 


MICHIGAN SUPREME CovwrtT. 


The case of Meyer v. Knott, too Northwestern 
Reporter 907, in the words of the court, is ‘‘ novel, 
not to say unique,’ and involves a rather attrac- 
tive combination of psychological principles and 
pathological facts, and is expressly stated by the 
court to be considered upon the theory that Chris- 
tian taught by Mrs. Eddy’s book 
“Science and Health,” is true. This work thus 
celebrates its initial appearance in the courts as 
an authority. The defendant teacher of 
Christian Science and “ First Reader of the First 
Church of Christ, Scientist, of the City of Detroit,’ 
and the declaration alleged that she falsely and 
fraudulently represented to plaintiff that she was 
mentally and morally qualified and competent to 


Science, as 


was a 


give instruction in Christian Science mind healing, 
in reliance on which representations the plaintiff 
paid her a large sum of money for such instruction, 
but received no benefit therefrom. At the trial 
plaintiff produced evidence that two or three 
years prior to the contract defendant had had 
superfluous hair removed from her face by means 
of electrical treatment, and expert witnesses testi- 
fied that superfluous hair is a ‘‘disease’’ known to 
pathology by the name of ‘“‘hypertrichosis.”” The 
chief question in the case arises upon the compe- 
tency of this evidence to show that defendant was 
not a true and conscientious believer in and fol- 
lower of the principles of Christian Science, which 
is opposed to material treatment for disease. In 
considering the question the court says: “Apart 
from the consideration that this departure from 
the true faith, if it be such, occurred two years 
before the contract with plaintiff, thus leaving 
ample time for defendant to mature her belief, 
we deem it sufficient answer to the plaintiff's con- 
tention that, if it be conceded that superfluous hair 
is a disease, it is also regarded by many as merely 
a facial blemish. Some conceal it as well as they 
may by the use of face powder, some have it re- 
moved. The defendant, her little son 
teased her about the appearance of this super- 
removed. This 


because 


fluous hair, caused hers to be 


was not done as a treatment for disease, but as a 





| means of making herself more presentable. We 

| think this does not tend to show that defendant 
was guilty of fraud in holding herself out as a 

| teacher of Christian Science.” 

| 


LABOR CONTRACTS. (BREACH MADE A PENAL 
OFFENSE — CONSTITUTIONALITY.) 


ALABAMA SUPREME Covurrt. 


In the case of Toney v. State, 37 Southern Re- 
porter 332, a recent act of the Alabama Legisla- 
ture, providing that the breach of a labor contract 
should constitute a misdemeanor, was before the 
court upon the question of constitutionality. 
This remarkable statute was presumably passed 
to correct the great evils which result from the 


abandonment of farms by laborers and renters 
without justifiable excuse; perhaps after obtain- 
ing advances and incurring indebtedness to the 
employer and often leaving the crops when it is 
almost impossible to secure other labor to work 
It provided, in brief, that any 
to 
who had 


and harvest them. 
person who had contracted in writing serve 
another for a given time, or any person 
by a written contract leased or rented land for a 
specified time, or any person who had contracted 
in writing to cultivate land or furnish teams or 
labor for this purpose, and who, before the expira- 
tion of the contract, without the consent of the 
other party, and without sufficient excuse, (to be 
adjudged by the court,) should abandon said con- 
tract and make a second contract of a similar na- 
ture with other parties, without giving notice to 
the person with whom the first contract was 
made, should be guilty of a misdemeanor, and 
upon conviction should be subjected to fine or 
imprisonment, or both. It will be seen that the 
act in question prohibits the employé or renter 


from making subsequent contracts of the kind 
‘which he had seen fit to abandon, except under 
one of three conditions; the consent of the em- 
ployer or renter, second the existence of an ex- 
cuse for the abandonment, which could not be de- 
termined except at the end of a criminal prosecu- 
tion, and third, by the giving of notice of the exist- 
ing contract to the future employer. The first 
condition could be made unavailable by the with- 
holding of consent by the original employer, and 
the third would, of course, tend to prevent the 
making of a similar contract with a new employer 
for reasons which are The court un- 
hesitatingly holds that such provisions are repug- 
nant to the provisions of the United States Con- 
stitution to the effect that no state shall make or 
enforce any law which shall abridge the privileges 
or immunities of the citizens of the United States, 
in that it restricts the right of contract. It is 


obvious. 
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also held to violate the provisions of the State 
Constitution to the effect that the protection of 
the citizen and the enjoyment of life, liberty and 


property is the sole object of government. This 
same act was held to be unconstitutional by Judge 
Jones, of the Federal Court, in the Peonage Cases, 
reported in 123 Fed. 671. Judge Jones reviews 
the evils which exist because of the abandonment 
of contracts to labor at times when such abandon- 
ment works an irreparable loss to the employer, 
but holds that another statute, providing that a 
breach of contract which occurs after the employé 
obtains money or personal property from the em- 
ployer, and which is made with the intent to in- 
jure and defraud the employer, and is without 
just cause, shall subject the offender to the same 
punishment as if he had stolen the money or 
property of the employer, unless the same is re- 
funded at the time the contract is terminated, 
goes as far towards the correction of this evil, as 
is possible by’a criminal enactment, under our 
form of government. 


MISCONDUCT OF JUROR. 
SEARCH — EVIDENCE NOT 
CouRT.) 


(INDEPENDENT RE- 
BEFORE THE 


KENTUCKY CourRT oF APPEALS. 


On the trial of the case of Gratz v. Worden, 82 
Southwestern Reporter 395, which was an action 
for personal injuries, a juror who had evidently 
had experience in that kind of actions before, and 
was by nature somewhat more skeptical than his 
associates, determined to satisfy himself as to the 
extent and nature of plaintiff’s injuries at a time 
when that worthy was not under the incubus of 
his testimonial oath, and hence followed him dur- 
ing a recess out into the corridors of the court 
house and satisfied himself in that manner that 
plaintiff's injury, as evidenced by a halting gait, 
was real and not feigned. Whereupon he readily 
united with his brethren in returning the custom- 
arily generous verdict for plaintiff, but committed 
the indiscretion of afterwards telling defendant’s 
counsel of his exploit. Counsel thereupon drew 
up an affidavit, rehearsing the facts, and moving 
for a new trial on the ground of the juror’s mis- 
conduct. Both the trial and the supreme courts 
took a common sense view of the situation, and 
said that the matter was of little importance. It 


would seem, however, that on other than techni- 
cal grounds, such as the character of the evidence, 
as hearsay, and the incompetency of a juror to 
impeach his own verdict, that a conclusion reached 
by a juror on evidence other than that arrived at 
in the court, is not in accordance with a strictly 
legal theory of evidence and conduct of trial. 
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PERSONAL INJURIES. (FELLow 
DoctTRINE — DELEGATION OF Duty.) 
ILLINOIS SUPREME COURT. 
In these days of the expansion of the fellow serv- 
ant doctrine, the case of Rogers v. C.C. C. & St. L. 
R. Co., 71 Northeastern Reporter 850, is of interest. 
A fireman on a freight train was killed at a side- 
track by being crushed between his engine and a 
car left on the side-track at a point where it ob- 
structed the passing train. The railroad’s train 
dispatcher had been notified of the existence of 
the obstruction and informed the conductor of the 
freight train upon which deceased was employed, 
but the conductor negligently failed to communi- 
cate that information to the fireman. It was 
conceded that the different members of the train 
crew, including the conductor and fireman, were 
fellow servants within the ‘‘department rule’”’ as 
it prevails in Illinois, where the accident occurred 
and where suit was brought. But the Supreme 
Court reversing the lower court said: ‘‘ But we are 
here confronted with a rule of law, applicable to 
the facts of this case and binding upon the defend- 
ant company, in no way affected or controlled by 
the fact that the conductor and the deceased were 
at the time fellow servants, and that the death of 
the latter was the result of the negligence of the 
former. When the defendant received informa- 
tion of the obstruction, it became its duty to use 
reasonable diligence to warn the deceased of the 
danger; and that duty was one which it could not 
relieve itself of by directing his fellow servant to 
perform it. It being a duty owing by the master 
to the servant, it could not delegate that duty to 
another, even though a fellow servant of the de- 
ceased, and absolve itself from liability for the 
injury resulting in consequence of the failure to 
communicate knowledge to the deceased of the 
increased hazard. Pullman Palace Car Co. vw. 
Laack, 143 Ill. 242, 32 N. E. 285, 18 L. R.A. 215. 
Several other cases were cited in support of the 
decision: Chicago, Burlington & Quincy Railroad 
Co. v. Avery, 109 Ill. 314; Chicago & Eastern IIli- 
nois Railroad Co. v. Kneirim, 152 Ill. 458, 39 N. E. 
324, 43 Am. St. Rep. 259; Mobile & Ohio Rail- 
road Co. v. Godfrey, 155 Ill. 78, 39 N. E. 590; 
Hess v. Rosenthal, 160 Ill. 621, 43 N.E. 743; 
Chicago & Alton Railroad Co. v. Eaton, 194 IIl. 
441, 62 N. E. 784, 88 Am. St. Rep. 16r. 


PRIVILEGED COMMUNICATIONS. (Puysi- 
CIAN AND PATIENT — TREATMENT OF PATIENT 
AGAINST His WILL.) 


New York Court oF APPEALS. 


The question whether that confidential relation- 
ship which is presupposed to exist between physi- 
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cian and patient, and because of which the law 
makes privileged any information which comes to 
the physician under such circumstances, can ex- 
ist in a case where the patient is an unwilling one, 
having taken a dose of poison with the intention 
of committing suicide, and where he resents the 
efforts of the physician to save his life, was con- 
sidered in the case of Meyer v. Supreme Lodge, 
K. P., 70 Northeastern Reporter 111, and de- 
cided by a divided court. It seems that Meyer 
had gone to a hotel and taken a dose of Rough- 
on-Rats for the purpose of ending his life. He 
was discovered by one of the attendants of the 
hotel, who immediately sent for a doctor. Judge 
Vann, who wrote the majority opinion, sees the 
matter in the following light: A learned doctor 
was called as a physician; he attended as a physi- 
cian; he made a diagnosis as a physician; and he 
administered remedies as a physician. In all that 
he did he acted in a professional capacity. While 
it is true that in all he did he acted against the 
will and in spite of the remonstrance of the man 
whose condition imperatively called for profes- 
sional treatment, still the meeting was profes- 
sional in nature, and all that he said or did was 
strictly in the line of his profession. Was the 
subject any the less a patient within the meaning 
and object of the statute because he was forced to 
submit to ministrations designed to save his life? 
Was the doctor guilty of assault when he gave the 
hypodermic injection? Was he bound to leave 
him there to die without an effort to help him? 
Was the statute designed to protect only those 
who are treated by consent, but not those treated 
through necessity? Does it not mean by a “pa- 
tient’’ at least one who is consciously treated by 
a physician, even without his consent, when the 
facts tend to show that through bodily suffering 
his mind had partially lost its hold? Either the 
doctor was the physician of Mr. Meyer, or he com- 
mitted an assault upon him, and was guilty of a 
crime. If the wife of the deceased had called the 
doctor, she would have acted as an agent by im- 
plied authority. The bell boy who in fact called 
him also acted on implied authority. While the 
doctor in either case could have retired, if he re- 
mained in authority, he remained as a physician, 
and the sick man became his patient, and he was 
acting in a professional capacity when, as a duly 
licensed physician, he actually treated Mr. Meyer 
as a patient. When one who is sick unto death 
is in fact treated by a physician as a patient, even 
against his will, he becomes the patient of that 
physician by operation of law. The same is true 
of one who is unconscious and unable to speak for 
himself. The fact that the patient told the doctor 
several times to let him alone, that he wished to 





| protected. 





die, and expressed himself in a brutal and profane 
manner, does not negative the existence of the 
relation of physician and patient. Judge Vann 
cites with approval the case of Renihan v. Den- 
nin, 103 N. Y. 573, 9 N. E. 320, where another 
physician was called by the attending physician 
and went in his professional capacity to see the 
patient, and the case of People v. Murray, ror 
N.Y. 126, 4 N.E. 326, where a physician was 
sent by the district attorney to attend a patient 
upon whom a criminal assault had been committed. 
Cases where physicians have been sent to report 
upon the sanity of a prisoner are also cited, it be- 
Ing pointed out that if the physician prescribes for 
the prisoner the statements of the latter are pro- 
tected, and if he does not prescribe they are not 
Judge Gray dissents and says that it 
seems difficult to assert, with any gravity of 
countenance at least, with Meyer rejecting the 
witness’s presence and services and cursing him 
for his interference, and with the doctor’s deter- 
mined efforts to prevent Meyer from dying in the 
hotel, whose servants had summoned him, that 
the relation of physician and patient arose, and 
that the confidential relation existed which the 
statute has in view, and which, with a tender 
solicitude for a patient’s interests, it is designed to 
safeguard. The recent case of Griffiths v. Met- 
ropolitan St. R. Co., 171 N. Y. 106, 63 N. E. 808, 
is cited as one somewhat in point and controlling 
in the present instance. 

RAILROAD TICKETS. (DeLay In 
LIMITATION OF ACTIONS.) 


UsiInc — 


Texas Court OF Civi_L APPEALS. 

The question whether a first class unlimited 
railroad ticket is good until used is probably 
passed upon for the first time in the case of Cassi- 
ano v. Galveston, H. & S.A. Ry. Co., 82 South- 
western Reporter, 806. The ticket in question 
was presented fourteen years after it had been 
issued, and had been purchased by the appellant 
from an acquaintance, who had found it among 
some papers of his deceased father. When the 
ticket was presented it was refused, and as the 
appellant was not able to pay the fare demanded, 
he was ejected from the train, in the middle of the 
night, at a small station between Houston and 
San Antonio. He was delayed here until money 
could be sent to him, and as a result of this delay, 
he lost a position to which he was going in San 
Antonio. The court points out that the vital 
question at issue is whether the appellant was en- 
titled to a seat by virtue of the ticket presented 
by him, it appearing that no unnecessary force 
was used in ejecting him. The statute of limita- 
tions was pleaded by the railroad company. It 
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was the contention of the appellant’s attorneys 
that the ticket evidenced a contract which was to 
be performed on demand, and that time would 
not begin to run against it until such demand was 
made, and at first glance this would appear to be 
the rational and common-sense view of the mat- 
ter. In disposing of this contention, however, the 
court says: When issued the ticket was evidence 
of the fact that the purchaser had paid for pas- 
sage from Houston to San Antonio, and not being 
limited as to time, it could be used at any reason- 
able period after its purchase. When railroad 
tickets are purchased, common experience demon- 
strates that they are purchased for immediate 
use, and such use must necessarily be within the 
contemplation of the carrier and passenger when 
the purchase was made. The statute would, 
therefore, begin to run within a reasonable time 
after the issuance of the ticket. No one buys 
railroad tickets to store away and be kept to be 
transmitted as part of his estate to his heirs, but 
they are bought for immediate use, and such use 
of them must necessarily be in contemplation of 
the parties when the ticket is sold. The ticket 
held by the appellant could not occupy any better 
position as to the statute of limitations than a 
promissory note payable on demand, and it is the 
settled rule in Texas that the statute of limita- 
tions begins to run against such a note from its 
date, citing Cook’s Adm’rs v. Cook, 19 Tex. 434; 
Eborn v. Zimpelman, 47 Tex. 503, 26 Am. Rep. 
315; Pitschki v. Anderson, 49 Tex. 4; Swift v. 
Trotti, 52 Tex. 504; Henry v. Roe, 83 Tex. 446, 
18 S. W. 806; Kampmann v. Williams, 70 Tex. 
568, 8S. W. 310. 


STREETS. 
RIGHTS OF 
DESTRIANS.) 


(OBSTRUCTION OF SIDEWALKS — 
ABUTTING OWNER AND OF PE- 


ILLINOIS SUPREME CourRT. 

The slippery and unreliable banana peel which 
for many years has furnished questionable jokes 
and cartoons, makes its debut, so far as we know, 
in the literature of the law in.a case the very title 
of which is more or less suggestive of bananas, 
viz., Garibaldi & Cuneo v. O’Connor, 71 North- 
eastern Reporter, 379. Garibaldi & Cuneo were 
dealers in fruit, and in the transaction of their 
business obstructed the sidewalk adjacent to their 
building with boxes containing bananas, or other 
fruit, bunches of bananas and barrels, so as to 
force pedestrians into a narrow passageway be- 
tween the boxes and barrels. Plaintiff, while 
passing along this walk, was forced into this nar- 
row passageway and, while walking there, stepped 
upon a banana with the usual result, and brought 
action for the injuries occasioned by the fall. 








The question of real legal interest in the case is 
the right of persons owning property adjacent to 
the street to incumber the sidewalk in the course 
of transaction of business, and upon this point 
the court speaks as follows: “‘Abutters upon a 
public street may use the sidewalks in front of 
their premises for the purpose of loading and un- 
loading goods, merchandise, or other like articles 
in which they may deal or use, but the sidewalks 
belong to the public, and the public primarily 
have the right to the free and unobstructed use 
thereof, subject to reasonable and necessary limi- 
tations, one of which is the right of an abutting 
property owner to temporarily obstruct the walk 
by loading or unloading goods, wares and mer- 
chandise when such obstruction is reasonably 
necessary. Such obstruction must, however, be 
both reasonable as to the necessity therefor, and 
temporary in point of time. The prior and su- 
perior right of passage is possessed by the public. 
A merchant or business man cannot be permitted 
to so conduct his business of receiving and deliv- 
ering the commodities in which he deals as that 
the sidewalks shall be substantially appropriated 
to the transaction of his affairs. A business 
which has reached that magnitude cannot be ac- 
commodated by the appropriation of the public 
sidewalks to its purposes, but the proprietor must 
enlarge his place of business, procure another lo- 
cation which will meet its demands, or otherwise 
provide for the transaction of his business in such 
manner that the public will not be asked to sub- 
mit to other than reasonable and merely tempo- 
rary obstructions of the public way.’ It is spe- 
cifically held that inasmuch as plaintiff was com- 
pelled to walk in the narrow passageway, and as. 
defendants were engaged in handling bunches of 
bananas on the sidewalk so that the dropping of a 
loose banana on the part of the walk where de- 
fendants compelled the public to walk might have 
been reasonably apprehended, they were liable 
for plaintiff’s injuries. 


TRADE NAMES. (UsE or Own NAME — CASES \ 
DISTINGUISHED.) 

U.S. Circuit Court or APPEALS. 

Two cases involving the question of trade- 
names and unfair competition, both published in 
122 Federal Reporter, are of sufficient interest to- 
deserve notation. The facts involved in either 
case would furnish a sufficient reason for giving it 
mention, but the two become peculiarly interest- 
ing when they are compared and the fact is noted 
that precisely the same principle is applicable in 
each case, the only difference being that in one case 
the facts are held to fall within its purview, while 
in the other the contrary conclusion is reached. 








THE GREEN 


BAG 





The cases are those of Royal Baking Powder 
Company v. Royal, at page 337, and Wyckoff, 
Seamans & Benedict v. Howe Scale Company, 
at page 348, of the volume mentioned. In the 
first case it appeared that the Royal Baking Pow- 
der Company had for many years been making 
and selling a baking powder under the name 
“Royal,” arbitrarily used to designate origin, and 
by which name its product was called for by 
purchasers and became distinctively known to 
the purchaser rather than by the appearance of 
the packages. Defendant, whose surname was 
*‘Royal,’”’ commenced the manufacture and sale 
of a baking powder which he put up in cans simi- 
lar in size and shape to complainant’s and having 
a label similar in color and general appearance 


bearing his name in large letters. He also ad- 
vertised the same as the “New Royal.” Having 


been enjoined from such advertising and from imi- 
tating complainant’s labels, he changed the color 
of the label from red to blue on which was printed 
the name ‘“‘ Maxim Baking Powder,” but still hav- 
ing his name in prominent letters on the front of 
the There was evidence that his baking 
powder in some cases had been sold as that of 


cans. 


complainant and that retailers had given it to 
customers calling for Royal Baking Powder with- 
out explaining that it was the product of com- 
plainant. Under these facts it was decided that 
complainant had appropriated the word Royal to 
baking powder made by it and that 
had a technical trade-mark in 


indicate 
whether or not it 
the word it had used it until it came to have a 
secondary signification which was entitled to pro- 
tection. Defendant, however, had a right to use 
his own name in connection with his business, even 
though he might thereby interfere with or injure 
the business of another. But it was held that all 
the the of 
fendant to so use his name as to sell his product 
as that of complainant, and that while he would 


facts showed a purpose on part de- 


not be enjoined from using his name he would be 
enjoined from displaying it on the front label of 
that the 
him (facsimiles of which are re- 


his cans, and was further determined 


labels used by 
produced in the Federal Reporter) were such as 
to mislead the public by the fact that the name 
Royal was so conspicuously printed and the gen- 
eral character of the label such as to be misleading. 

In the second case the complainant had ac- 
quired from the corporation E. Remington & Sons, 
the original manufacturer of Remington type- 
writers, its typewriter business and good-will with 
the right to use the name ‘‘ Remington.” After 
the machines had become widely known by that 
name, two sons of the former president of the 
Remington Company, also named Remington, ac- 











quired an interest in a typewriter invented by one 
Sholes, and a corporation was formed by the 
brothers to manufacture the same under the name 
of the Remington-Sholes Typewriter Company, 
the machines being marked ‘* Remington-Sholes”’ 
and afterwards ‘‘Rem-Sho.”’ It was held here 
that the right of the Remingtons to use their own 
name in their business did not extend to the right 
to use it in the corporate name or in marking the 
product of the corporation where, as must have 
been known and intended, it would produce con- 
fusion through which some trade would be di- 
verted from complainant so that. the company 
would be enjoined from so using the name. It 
was, however, held that the arbitrary name “* Rem- 
Sho” was not sufficiently like ‘‘Remington”’ to be 
of itself a cause of confusion 
TRIAL. (WHEN TRIAL oF A CAUSE COMMENCES.) 
SUPREME Court OF NEw York. 
In Goodkind v. Metropolitan St. Ry. Co., 
New York Supplement 703, the question arose on 
taxation of costs as to when a trial actually com- 


890 


menced. The jury was examined by the attorney 
for plaintiff and accepted on the 23d of May. 
Thereafter on the same day defendant’s attorney 
commenced his examination of the jury, but in 
the midst thereof he asked for an adjournment 
until the next day, which was granted, the court 
stating that the to considered on 
trial. To this no objection was made by either 
party, and in the New York Law Journal of the 
next day the case was noted as on trial on the 
Under these 


case was be 


previous day and unfinished cir- 


cumstances the court considered it as clear that 
the trial of the case was commenced on the 23d. 


WHEN WILL 


SUPREME 


SPEAKS.) 

NEw 
Waldo v. Hayes, 89 New York Supplement 
that the of a 
diamond brooch”’ to one per- 


WILLS. (TIME 


COURT OF YORK. 
In 


69, the court decides where will 
testatrix gave her 
Son and her ‘jewelry not otherwise disposed of”’ 
to another, and the brooch which testatrix had 
when the will was executed was subsequently dis- 
posed of, but at her death she had another, this 
brooch passed to the one to whom the brooch 
was given in the will and did not pass to the 
person to whom testatrix’s jewelry ‘not otherwise 
disposed of’’ was bequeathed, on the ground that 
the will speaks from the time of the death of the 
testatrix. In support of this holding the court 


cites Brundage v. Brundage, 60 New York 544; 


“i 


Van Vechten v. Van Vechten, 8 Paige 104; Tifft 
v. Porter, 8 New York 516; Castle v. Fox, Law 
Reports, 11 Equity 


551. 


























